Human Rights
In Patient Care

PR‘ITION GUIRE p e {

GEORGIA

- — "1{1:'

l!-







Human Rights in Patient Care

A Practitioner Guide

OPEN SOCIETY
4 FOUNDATIONS



Working Group Authors:

Kakhaber Aslanishvili — President of Georgian Bar Association

Mamuka Djibuti — Thilisi State Medical University — Dean, School of Public Health

Aleksandre Imedashvili — Prosecutor’s Office of Georgia

Givi Javashvili — Chairman of the National Council on Bioethics of Georgia, Professor of Family Medicine
Department, Thilisi State Medical University

Nino Kiknadze — Open Society Georgia Foundation, Law, Media and Health Initiative

Zaza Meishvili — Supreme Court of Georgia, Deputy Chairman, Head of the Chamber for Criminal Cases
Nino Mirzikashvili — Ministry of Labor, Health and Social Affairs, Head Staff of Minister

ISBN: 978-9941-0-3023-9



CONTENTS

PREFACE

ACKNOWLEDGEMENTS

1 INTRODUCTION

2 INTERNATIONAL FRAMEWORK FOR HUMAN RIGHTS IN PATIENT CARE
3 REGIONAL FRAMEWORK FOR HUMAN RIGHTS IN PATIENT CARE

4 INTERNATIONAL AND REGIONAL PROCEDURES

5 COUNTRY-SPECIFIC NOTES

6 NATIONAL PATIENTS’ RIGHTS AND RESPONSIBILITIES

7 NATIONAL PROVIDERS’ RIGHTS AND RESPONSIBILITIES

8 NATIONAL PROCEDURES AND APPENDIXES

GLOSSARY

14

66

108

122

134

224

270

292




PREFACE

The right to health has long been treated as a “second generation right,” which implies that it is not
enforceable at the national level, resulting in a lack of attention and investment in its realization. How-
ever, this perception has significantly changed as countries increasingly incorporate the right to health
and its key elements as fundamental and enforceable rights in their constitutions and embody those
rights in their domestic laws. Significant decisions by domestic courts, particularly in Asia, Africa, and
Latin America, have further contributed to the realization of the right to health domestically and to the
establishment of jurisprudence in this area.

Although these and other positive developments toward ensuring the highest attainable standard of
physical and mental health represent considerable progress, the right to health for all without dis-
crimination is not fully realized, because, for many of the most marginalized and vulnerable groups,
the highest attainable standard of health remains far from reach. In fact, for many, interaction with
health care settings and providers involves discrimination, abuse, and violations of their basic rights.
As | explored in my report to the UN General Assembly on informed consent and the right to health,
violations to the right to privacy and to bodily integrity occur in a wide range of settings. Patients and
doctors both require support to prevent, identify, and seek redress for violations of human rights in
health care settings, particularly in those cases in which power imbalances—created by reposing trust
and by unequal levels of knowledge and experience inherent in the doctor-patient relationship—are
further exacerbated by vulnerability due to class, gender, ethnicity, and other socioeconomic factors.

Although there are a large number of publications on the principles of human rights, very little has
been available in the area of the application of human rights principles in actual health care settings.
In this context, the present guide fills a long-felt void. The specific settings detailed in this guide are
Eastern European countries, but the guide is useful beyond this context in the international settings.
| hope it will encourage the establishment of protective mechanisms and legislative action relating to
violations within health care settings. Not only will it help to support health care providers, legal prac-
titioners, and health activists to translate human rights norms into practice, it will also ultimately help
communities to raise awareness, mobilize, and claim the rights they are entitled to.

The authors have done a huge service in furthering the right to health. They deserve full credit for un-
dertaking this arduous task. The Open Society Institute also needs to be thanked for funding and pub-
lishing this very important work. | have no doubt that this practitioner’s guide will generate a greater

appreciation for the role of human rights in the delivery of quality health care in patient care settings
and will also prove to be an invaluable resource for those working to realize the right to health.

Anand Grover

United Nations Special Rapporteur on the Right to Health
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SECTION 1.1

Introduction

1.1 Introduction

This guide is part of a series published in cooperation with the Law and Health Initiative of the Open
Society Institute (OSI ) Public Health Program, OSI ‘s Human Rights and Governance Grants Program,
OSl ’s Russia Project, and the Soros Foundations of Armenia, Georgia, Kazakhstan, Kyrgyzstan, Mace-
donia, Moldova, and Ukraine. Designed as a practical “how to” manual for lawyers, it aims to provide
an understanding of how to use legal tools to protect basic rights in the delivery of health services. The
guide systematically reviews the diverse constitutional provisions, statutes, regulations, bylaws, and
orders applicable to patients and health care providers and categorizes them by right or responsibility.
It additionally highlights examples and actual cases argued by lawyers.

The aim of the guide is to strengthen awareness of existing legal tools that can be used to remedy
abuses in patient care. If adequately implemented, current laws have the potential to address perva-
sive violations of rights to informed consent, confidentiality, privacy, and nondiscrimination. As this
effect can be accomplished through both formal and informal mechanisms, this guide covers litigation
and alternative forums for resolving claims, such as enlisting ombudspersons and ethics review com-
mittees. It is hoped that lawyers and other professionals will find this book a useful reference in a post-
Soviet legal landscape, which is often in rapid flux. This guide addresses the concept of “human rights
in patient care,” which brings together the rights of patients and health care providers.

The concept of human rights in patient care refers to the application of general human rights principles
to all stakeholders in the delivery of health care. These general human rights principles can be found in
international and regional treaties, such as the International Covenant on Civil and Political Rights; the
International Covenant on Economic, Social and Cultural Rights; the European Convention on the Pro-
tection of Human Rights and Fundamental Freedoms; and the European Social Charter. These rights
are universal and can be applied in the context of health care delivery just as they can be in any other
context.




CHAPTER 1: INTRODUCTION

1.2 Overview of the Guide

Chapters 2 and 3 of the guide respectively cover the international and regional laws governing human
rights in patient care. They examine relevant “hard” and “soft” laws and provide examples of cases and
interpretations of treaty provisions. These two chapters are identically organized around the established
human rights applicable to both patients and providers. These are the rights to liberty and security of the
person; privacy; information; bodily integrity; life; highest attainable standard of health; freedom from tor-
ture, cruel, inhuman, and degrading treatment; participation in public policy; nondiscrimination and equal-
ity for patients; decent work conditions; freedom of association; and due process for providers. Chapter 4
provides information on the international and regional procedures for protecting these rights.

Chapters 5, 6, 7, and 8 are country specific. Chapter 5 clarifies the legal status of international and
regional treaties ratified, signed, or adopted by Georgia; explains the country’s use of precedent; and
includes a brief description of the legal and health systems. Chapter 6 deals with patient rights and re-
sponsibilities. The patient rights section is organized according to the rights in the European Charter of
Patients’ Rights, with the addition of any country-specific rights not specifically covered by the charter.
Drawn up in 2002 by the Active Citizenship Network—a European network of civic, consumer, and pa-
tient organizations—the European Charter of Patients’ Rights is not legally binding, but it is generally
regarded as the clearest and most comprehensive statement of patient rights. The charter attempts
to translate regional documents on health and human rights into 14 concrete provisions for patients:
rights to preventive measures, access, information, informed consent, free choice, privacy and con-
fidentiality, respect of patients’ time, observance of quality standards, safety, innovation, avoidance
of unnecessary suffering and pain, personalized treatment, the filing of complaints, and compensa-
tion. These rights have been used as a reference point to monitor and evaluate health care systems
across Europe and as a model for national laws. Chapter 6 uses the rights enumerated in the European
Charter of Patients’ Rights as an organizing principle, but along with each right, the applicable binding
provisions under the national laws are presented and analyzed. These rights are then cross-referenced
with the more general formulation of rights in the international and regional chapters. Chapter 7 fo-
cuses on provider rights and responsibilities, including the right to work in decent conditions, the right
to freedom of association, the right to due process, and other relevant country-specific rights.

Chapter 8 covers the national mechanisms for enforcement of both patient and provider rights and re-
sponsibilities. These mechanisms include administrative, civil and criminal procedures and alternative
mechanisms, such as the Office of the Public Prosecutor, ombudspersons, ministries of internal affairs,
ethics review committees, and inspectorates of health facilities. The chapter additionally contains an
annex of sample forms and documents for lawyers to file.

The final section is a glossary of terms that are relevant to the field of human rights in patient care.

Some versions of the guide also include a section of the glossary with country-specific terminology.
The glossary will enable greater accessibility of law, health, and human rights material.
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SECTION 1.2

Uses of the Guide

The guide has been designed as a resource for both litigation and training. It may be particularly
useful in clinical legal-education programs. Although designed for lawyers, the guide may addi-
tionally be of interest to medical professionals, health managers, Ministries of Health and Justice
Personnel, patient advocacy groups, and patients who desire a firmer understanding of the legal
basis for patient and provider rights and responsibilities and the available mechanisms for en-
forcement.

Companion Websites

The field of human rights in patient care is constantly changing and evolving, necessitating the need
for regular updates to the guide. Electronic versions of the guides will be periodically updated at www.
health-rights.org. The Georgian website is www.healthrights.ge. This international home page links
to country websites, which include additional resources gathered by the country working groups that
prepared each guide. These resources include relevant laws and regulations, case law, tools and sam-
ple forms, and practical tips for lawyers. The websites also provide a way to connect lawyers, health
providers, and patients concerned about human rights in health care. Each of the websites provides a
mechanism for providing feedback on the guides.

Note from the Authors

The material in this guide represents the views of an interdisciplinary working group composed of
legal and medical experts. The guide does not carry judicial or legislative authority and it does not
substitute for legal advice from a qualified lawyer. Rather, it represents the authors’ attempt to
capture the current state of the law and legal practice in the field of human rights in patient care
in Georgia. The authors welcome any comments concerning errors or omissions, suggested addi-
tions to the guide, and questions about how the law might apply to a particular factual scenario.

As this guide illustrates, in Georgia, the field of human rights in patient care is still new and evolv-
ing. Many of the statutory provisions cited in the guide have not been authoritatively interpreted
by courts, and those that have still remain open to additional application and interpretation. There
remain huge gaps in understanding how, in practice, to apply human rights in patient care. This guide
is, therefore, a starting point for legal inquiry, not a final answer. It is hoped that this guide will attract
new professionals to the field of human rights in patient care, and that future editions will be much
richer in their elaboration of legal protections.
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1.3 Table of Abbreviations

ABBREVIATION

AC
CAT

CE
CEDAW
CERD
CES CR
CHR
CcMW

COE
CRC
CRPD
ECHR
ECtHR
ECOSOC
ECSR
EPHA
ESC
EU
FCNM
HRC
IA PO
ICCPR
ICERD

ICES CR
ICN

ILO
OHCHR
SR
UDHR
UN
UPR
WHO
WMA

TITLE

Advisory Committee

Convention Against Torture and Other Forms of Cruel, Inhuman, or Degrading
Treatment or Punishment

| LO Committee of Experts

Convention on the Elimination of All Forms of Discrimination Against Women
Committee on the Elimination of Racial Discrimination
Committee on Economic, Social, and Cultural Rights

Commission on Human Rights

International Convention on the Protection of the Rights of All Migrants Workers
and Members of their Families

Council of Europe

Committee on the Rights of the Child

Convention on the Rights of Persons with Disabilities

European Convention on Human Rights

European Court of Human Rights

UN Economic and Social Council

European Committee of Social Rights

European Public Health Alliance

European Social Charter

European Union

Framework Convention for the Protection of National Minorities
Human Rights Committee

International Alliance of Patients’ Organizations

International Covenant on Civil and Political Rights

International Convention on the Elimination of All Forms of Racial
Discrimination

International Covenant on Economic, Social, and Cultural Rights
International Council of Nurses

International Labour Organization

Office of the High Commissioner for Human Rights

Special Rapporteur on the Right to Health

Universal Declaration of Human Rights

United Nations

Universal Periodic Review

World Health Organization

World Medical Association
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1.4 Table of Ratifications

SECTION 1.4

Documents

International Covenant on Civil and Political

Date of
Accession /
deposit

Date of
Signature

Date of
Ratification

Entry into
Force

Applicable
in country
Legislation

International t

Reservation
Entered

Members of their Families (CMW)

Rights (ICCPR) 03.05.94 03.08.94 Applicable None
Optional Protocol to the International Covenant .

on Civil and Political Rights (ICCPR — OP) 03.05.94 03.08.94 | Applicable None
International Covenant on Economic, Social and .

Cultural Rights (ICESCR) 03.05.94 03.08.94 Applicable None
Convention on the Elimination of All Forms of .

Discrimination Against Women (CEDAW) 26.10.94 25.11.94 Applicable None
Convention for the Elimination of All Forms of )

Racial Discrimination (CERD) 26.10.94 02.07.99 Applicable 1
Convention Against Torture and Other Forms

of Cruel, Inhuman, or Degrading Treatment or 26.10.94 25.11.94 Applicable 2
Punishment (CAT)

Optional Protocol to the Convention against

Torture and Other Cruel, Inhuman or Degrading 26.10.94 22.06.06 Applicable None
Treatment or Punishment (CAT — OP)

Convention on the Rights of the Child (CRC) 02.06.94 02.07.94 Applicable None
International Convention on the Protection

of the Rights of All Migrants Workers and 02.06.94 - - - Applicable None

Convention on the Rights of Persons with
Disabilities (DRC)

Convention for the Protection of Human Rights
and Dignity of the Human Being with regard

to the Application of Biology and Medicine:
Convention on Human Rights and Biomedicine
1997

22.11.00

10.07.09

11.05.00

27.09.00

01.03.01

European (Regional)

Applicable

None

Additional Protocol to the Convention for the
Protection of Human Rights and Dignity of the
Human Being with regard to the Application
of Biology and Medicine, on the Prohibition of
Cloning Human Beings

22.11.00

11.05. 00

27.09.00

01.03.01

Applicable

None

Additional Protocol to the Convention on
Human Rights and Biomedicine concerning
Transplantation of Organs and Tissues of
Human Origin

18.12.02

25.03.02

27.09.02

01.05.06

Applicable

None

Additional Protocol to the Convention on
Human Rights and Biomedicine, concerning
Biomedical Research

21.02. 05

08.04.10

01.08.10

Applicable

None

Additional Protocol to the Convention on
Human Rights and Biomedicine concerning
Genetic Testing for Health Purposes

Convention for the Protection of Human
Rights and Fundamental Freedoms (European
Convention on Human Rights)

27.04.99

20.05.99

20.5.1999

Applicable

None

European Social Charter 1961

European Social Charter 1996

30.06.00

22.08.05

01.10.00

Applicable

Framework Convention for the Protection of
National Minorities 1995

21.01.00

22.12.05

01.04.06

Applicable

None

EU Charter of Fundamental Rights
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CHAPTER 1: INTRODUCTION

Documents

Declaration on Human Rights Protection

Date of
Accession /
deposit

Date of
Signature

Date of
Ratification

15.09.91

Entry into
Force

Applicable
in country
Legislation

Applicable

Reservation
Entered

Other treaties related to Health Law signed by
country

Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed
Forces in the Field. Geneva, 12 August 1949.

20.07.93

14.03.94

Applicable

None

Convention for the Amelioration of the
Condition of the Wounded and Sick and
Shipwrecked Members of Armed Forces at Sea.
Geneva, 12 August 1949.

20.07.93

14.03.94

Applicable

None

Convention relative to the Treatment of
Prisoners of War. Geneva, 12 August 1949.

20.07.93

14.03.94

Applicable

None

Social Policy (Basic Aims and Standards)
Convention, 1962

16.10.96

21.10.98

Applicable

UN Convention Against lllicit Traffic in Narcotic
Drugs and Psychotropic Substances

28.05.97

08.04.98

Applicable

None

UN Organization’s Convention on Psychotropic
Substances

28.05.97

08.04.98

Applicable

None

Convention on Protection of Children and Co-
Operation in Respect of Intercountry Adoption

01.08.99

01.08.99

Applicable

None

United Nations Convention on Narcotic Drugs.

23.02.00

26.04.00

Applicable

None

4t Protocol to the European Convention on
Human Rights and Fundamental Freedoms

23.02.00

13.04.00

Applicable

None

6" Protocol to the European Convention on
Human Rights and Fundamental Freedoms

23.02.00

01.05.00

Applicable

None

7t Protocol to the European Convention on
Human Rights and Fundamental Freedoms

13.04.00

01.07.00

Applicable

None

The European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment
or Punishment

20.06.00

01.10.00

Applicable

First additional protocol to the European
Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or
Punishment

20.06.00

01.03.02

Applicable

None

Second additional protocol to the European
Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or
Punishment

20.06.00

01.03.02

Applicable

None

12t Protocol to the European Convention on
Human Rights and Fundamental Freedoms

15.06.01

01.04.05

Applicable

1%t Protocol to the European Convention on
Human Rights and Fundamental Freedoms

27.12.01

07.06.02

Applicable

Upon ratification of convention on ban
of extreme forms of children’s labor and
immediate elimination activities.

18.05.02

24.07.03

Applicable

None

Additional Protocol to the Convention on
the Rights of the Child on the Involvement of
Children in Armed Conflict.

21.06.02

Applicable

Amendment to article 20, paragraph 1, of the
Convention on the Elimination of All Forms of
Discrimination against Women

27.09.02

30.09.05

Applicable

None

Upon integration of additional protocol
to convention on Trade, Prostitution, and
Pornography of Children

27.09.02

28.07.05

Applicable

None
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SECTION 1.4

Date.of Date of Date of Entry into :Appllcable Reservation

Documents Accession / . AP in country
R Signature | Ratification Force - Entered

deposit Legislation
Protocol No. 14 to the Convention for the
Protection of Human Rights and Fundamental .
Freedoms, amending the control system of the 10.11.04 01.06.10 Applicable None
Convention
Convention on Political Rights of Women 16.06.05 04.07.05 Applicable None
Convention for the Protection of Individuals
with regard to Automatic Processing of 28.10.05 01.04.06 Applicable None
Personal Data
X\g:?r;ramework Convention on Tobacco 28.10.05 | 15.05.06 | Applicable None
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2.1 INTRODUCTION
2.2 KEY SOURCES
2.3 PATIENTS ‘ RIGHTS
Right to liberty and security of the person
Right to privacy
Right to information
Right to bodily integrity
Right to life
Right to the highest attainable standard of health
Right to freedom from torture and cruel, inhuman, and degrading treatment
Right to participate in public policy
Right to nondiscrimination and equality
2.4 PROVIDERS’ RIGHTS
Right to work in decent conditions
Right to freedom of association

Right to due process and related rights
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International Framework
for Human Rights in
Patient Care

2.1 Introduction

This chapter presents the main standards that safeguard human rights in patient care internationally
and examines how United Nations (UN) treaty-monitoring bodies have interpreted these standards.
The chapter is divided into three parts. The first part describes the key international sources governing
human rights in patient care. The second examines patients’ rights, and the third focuses on the rights
of providers. Each part includes subsections that discuss the standards and relevant interpretations
connected to a particular right (e.g., the Right to Liberty and Security of the Person) and also provide
some examples of potential violations. The standards addressed include binding treaties, such as the
International Covenant on Civil and Political Rights (ICCPR), and nonbinding policies developed by the
UN and nongovernmental organizations (NG Os), such as the World Medical Association’s Declaration
on Patients’ Rights.



CHAPTER 2: INTERNATIONAL FRAMEWORK FOR HUMAN RIGHTS IN PATIENT CARE

2.2 Key Sources
UNITED NATIONS
Universal Declaration of Human Rights 1948 (UDHR)
The UDHR is not a treaty but it is highly authoritative. It has shaped the evolution of modern human
rights law, and many of its provisions are effectively reproduced in international treaties (see below).
Many of its provisions have also achieved the status of customary international law—they are univer-
sal and indisputable.
Key provisions include:

e Article 3 (right to life)

e Article 5 (prohibition on torture and cruel, inhuman, or degrading treatment)

e Article 7 (protection against discrimination)

e Article 12 (right to privacy)

e Article 19 (right to seek, receive, and impart information)

e Article 25 (right to medical care)

TREATIES

All of the seven major international human rights treaties contain guarantees relating to the protec-
tion of human rights in patient care. While these treaties are binding on those states that have ratified
them, their standards have strong moral and political force even for non-ratifying countries. Many,
such as the two international covenants and the Convention on the Rights of the Child (CRC), have
been widely (and, in the case of the latter, almost universally) ratified.*

The treaty-monitoring bodies have issued numerous General Comments (GCs) to serve as authorita-
tive guides for the interpretation of treaty standards. For example, the Committee on Economic and
Social Rights (CES CR) issued GC 14 on Article 12 of the International Covenant on Civil and Political
Rights (ICES CR), interpreting the right to health as the right to control one’s own health and body.

All of the treaty bodies monitor compliance through the consideration of periodic state reports and
then issue concluding observations.? The majority—including the Human Rights Committee (HRC),
Committee on the Elimination of Discrimination Against Women (CEDAW), Committee Against Tor-

1 Office of the UN High Commissioner for Human Rights (OHCHR). Status of the Ratifications of the Principle International Human Rights
Treaties. http://www2.ohchr.org/english/bodies/docs/status.pdf. Accessed November 14, 2009.

2 Human Rights Bodies: Complaint Procedures. http://www2.ohchr.org/english/bodies/petitions/index.htm. Accessed November 14, 2009.
The ICES CR will also have its own complaints mechanism in the near future, following adoption of an optional protocol by the UN in De-
cember 2008 and its opening for ratification on September 24, 2009.
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SECTION 2.2

ture (CAT ), Committee on the Elimination of Racial Discrimination (CERD), and the Committee on the
Rights of Persons with Disabilities (CRPD)—may now also consider individual complaints provided that,
in most cases, the State has ratified the appropriate optional protocol to the treaty.? Together, these ma-
terials can be used to further interpret the standards

» International Covenant on Civil and Political Rights (ICCPR)* Together with the UDHR and the
ICES CR, the ICCPR forms part of the International Bill of Rights. The ICCPR is monitored by the
HRC.
Relevant provisions include:
e Article 2(1) (prohibition on discrimination)
e Article 6 (right to life)
e Article 7 (prohibition on torture)
e Article 9 (right to liberty and security)
e Article 10 (right to dignity for detainees)
e Article 17 (right to privacy)
e Article 19(2) (right to information)
e Article 26 (equality before the law)
» International Covenant on Economic, Social and Cultural Rights (ICESCR)®
The ICES CR is monitored by the CES CR.
Key provision:
e Article 12 (right to highest attainable standard of health) (See General Comment 14)°
The SR (currently, Anand Grover, who replaced Professor Paul Hunt in August 2008) is an independent

expert who is mandated by the UN to investigate how the right to the highest attainable standard of
health can be effectively realized. The SR conducts country visits, produces annual reports, and carries

3 Human Rights Bodies: Complaint Procedures. http://www?2.ohchr.org/english/bodies/petitions/index.htm. Accessed November 14, 2009.
The ICES CR will also have its own complaints mechanism in the near future, following adoption of an optional protocol by the UN in De-
cember 2008 and its opening for ratification on September 24, 2009.

4 International Covenant on Civil and Political Rights (ICCPR). United Nations General Assembly Resolution 2200A [XX1]. December 16, 1966.
http://www2.ohchr.org/english/law/ccpr.htm. Accessed November 14, 2009.

5 International Covenant on Economic, Social and Cultural Rights (ICES CR). United Nations General Assembly Resolution 2200A[XXI]. Decem-
ber 16, 1966. http://www2.ohchr.org/english/law/cescr.htm.

6 Official Documents Center of the United Nations. http://daccessdds.un.org/doc/UN DOC/GEN /G00/439/34/PDF/G0043934.
pdf?OpenElement. Accessed November 14, 2009.
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CHAPTER 2: INTERNATIONAL FRAMEWORK FOR HUMAN RIGHTS IN PATIENT CARE
out in-depth studies into particular issues. For example, in September 2007, the SR produced draft
guidelines for pharmaceutical companies on access to medicines.’
Other relevant provisions include:
e Article 2(1) (prohibition on discrimination)
e Article 10(3) (protection of children)

e Article 11 (adequate standard of living)

P Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)®
Monitored by the Committee on the Elimination of Discrimination against Women.
Key provisions:
e Article 12 (elimination of discrimination against women in health care);
e Article 14(2)(b) (right of women in rural areas to have access to adequate health care facilities)
(See also General Recommendation 24 on Article 12 (women and health), a comprehensive analysis of
women’s health needs and recommendations for government action).®
P Convention for the Elimination of All Forms of Racial Discrimination (CERD)*
Monitored by the Committee on the Elimination of Racial Discrimination.
Key provision:
e Article 5(1)(e) (prohibition on race discrimination in public health and medical care)

P Convention Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment or
Punishment (CAT)*

7 OHCHR. http://www?2.ohchr.org/english/issues/health/right/docs/draftguid.doc

8 OHCHR. Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.
http://www?2.ohchr.org/english/issues/health/right/. Accessed November 14, 2009.

9 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). United Nations General Assembly.December 18,
1979. http://www2.ohchr.org/english/law/cedaw.htm. Accessed November 14, 2009.

10 UN Committee on the Elimination of Discrimination against Women. CEDAW General Recommendation No. 24: Article 12 of the Conven-
tion (Women and Health) http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24.

11 International Convention for the Elimination of all Forms of Racial Discrimination (ICERD). UN General Assembly Resolution 2106 [XX].
December 21, 1965. http://www2.ohchr.org/english/law/cerd.htm Accessed November 14, 2009.

12 Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment. UN General Assembly Resolution 39/46.
December 10, 1984. http://www2.ohchr.org/english/law/cat.htm. Accessed November 14, 2009.
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Monitored by the Committee Against Torture, the CAT introduced a new optional protocol in 2002 that
focuses on prevention of torture.®®

» Convention on the Right of Child (CRC)*

Monitored by the Committee on the Rights of the Child, the CRC contains a comprehensive range of
civil, political, economic, social, and cultural rights guarantees.

Key provision:
e Article 24 (right to highest attainable standard of health)

International Convention on the Protection of the Rights of All Migrants Workers and
Members of their Families (CMW)*

Monitored by the Committee on Migrant Workers, the CMW contains a comprehensive range of civil,
political, economic, social, and cultural rights guarantees.

Key provisions:

e Article 28 (right to medical care)

e Articles 43 and 45(1)(c) (equal treatment in health care)

P Convention on the Right of Persons with Disabilities (CRPD)'®

The CRPD applies to people with “long-term physical, mental, intellectual or sensory impairments,”
and seeks to “ensure the full and equal enjoyment of all human rights and fundamental freedoms by
all persons with disabilities and to promote respect for their inherent dignity.” The CRPD contains a
comprehensive range of civil, political, economic, social, and cultural rights guarantees. It was entered
into force on May 12, 2008.
Key provision:

e Article 25 (health)

Other relevant provisions include:

e Article 5 (equality and nondiscrimination);

13 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment. UN General As-
sembly Resolution A/RES /57/199. December 18, 2002. http://www2.ohchr.org/english/law/cat-one.htm. Accessed November 14, 2009.

14 Convention on the Rights of the Child (CRC). UN General Assembly Resolution 44/25. November 20, 1989. http://www2.ohchr. org/en-
glish/law/crc.htm, Accessed November 14, 2009.

15 International Convention on the Protection of the Rights of all Migrant Workers and Members of Their Families. UN General Assembly
Resolution 45/158. December 18, 1990. http://www2.ohchr.org/english/law/cmw.htm. Accessed November 14, 2009.

16 Convention on the Rights of Persons with Disabilities (CRPD). UN General Assembly Resolution. December 13, 2006. http://www2.ohchr.
org/english/law/disabilities-convention.htm. Accessed November 14, 2009.
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e Articles 6 and 7 (women and children);

e Article 9 (access to medical facilities and services);

e Article 10 (right to life);

e Article 14 (liberty and security);

e Article 15 (freedom from torture, etc.)

e Article 16 (freedom from exploitation, violence, and abuse)
e Article 17 (protection of physical and mental integrity)
e Article 19 (independent living)

e Article 21 (access to information)

e Article 22 (respect for privacy)

e Article 26 (habilitation and rehabilitation)

e Article 29 (participation in public life)

NONTREATY INSTRUMENTS

» UN Standard Minimum Rules for the Treatment of Prisoners’

UN Body of Principles for the Protection of All Persons Under Any Form of Detention'®

» UN Principles for the Protection of Persons with Mental lliness and the Improvement of
Mental Health Care®

ADDITIONAL INTERNATIONAL DOCUMENTS

There are also a number of other important international consensus documents that do not have the
binding force of a treaty but exert considerable political and moral force.

v

P WHO Alma-Ata Declaration 1978%

17 Standard Minimum Rules for the Treatment of Prisoners. Economic and Social Council Resolution 663 C (XXIV). July 31, 1957. http://
www?2.ohchr.org/english/law/treatmentprisoners.htm. Accessed November 14, 2009.

18 Body of Principles for the Protection of All Persons Under Any Form of Detention. UN General Assembly Resolution 43/173. December 9,
1998. http://www2.ohchr.org/english/law/bodyprinciples.htm. Accessed November 14, 2009.

19 Principles for the Protection of Persons with Mental Iliness and Improvement of Mental Health Care. UN General Assembly Resolution
46/119. December 17, 1991. http://www?2.ohchr.org/english/law/principles.htm. Accessed November 14, 2009. November 14, 2009.

20 Declaration of Alma-Alta. September 6, 1978. http://www.who.int/hpr/NPH/docs/declaration_almaata.pdf. Accessed November 14,
2009.
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This declaration reaffirms that health is a state of complete physical, mental, and social well-being, not
merely the absence of disease or infirmity, and is a fundamental human right (Article 1). It focuses on
the importance of primary health care.

P Charter on the Right to Health 2005 (International Union of Lawyers)*
This charter addresses issues such as privacy and informed consent.
» Declaration on the Rights of the Patients 2005 (revised) (World Medical Association (WMA)?

This declaration addresses issues such as the rights to confidentiality, information, and informed con-
sent. The following is an excerpt from the preamble:

The relationship between physicians, their patients and broader society has undergone significant
changes in recent times. While a physician should always act according to his/her conscience, and
always in the best interests of the patient, equal effort must be made to guarantee patient autonomy
and justice. The following Declaration represents some of the principal rights of the patient that the
medical profession endorses and promotes.

Physicians and other persons or bodies involved in the provision of health care have a joint responsibility to rec-
ognize and uphold these rights. Whenever legislation, government action or any other administration or insti-
tution denies patients these rights, physicians should pursue appropriate means to assure or to restore them.

» Declaration on the Patient-Centred Healthcare 2007, International Alliance of Patients’ Or-
ganizations (IAPO)®

This declaration was produced by IA PO as part of its effort to advocate internationally, with a strong
voice for patients, on relevant aspects of health care policy, with the aim of influencing international,
regional, and national health agendas and policies.

The document espouses five principles:
e Respect:

Patients and careers have a fundamental right to patient-centred healthcare that respects their unique
needs, preferences and values, as well as their autonomy and independence.

e Choice and empowerment:

Patients have a right and responsibility to participate, to their level of ability and preference, as a part-
ner in making healthcare decisions that affect their lives. This requires a responsive health service which
provides suitable choices in treatment and management options that fit in with patients’ needs, and

21 Charter on the Right to Health. International Union of Lawyers. UIA General Assembly. August 31, 2005. www.uianet.org/ documents/
gquia/resolutions/Sante4GB .pdf. Accessed November 15, 2009

22 Declaration on the Rights of the Patient. World Medical Association. WMA Assembly September/October 1981. http://www. wma.net/
en/30publications/10policies/l4/index.html. Accessed November 15, 2009.

23 International Alliance of Patients’ Organizations (IA PO). Declaration on Patient-Centred Healthcare. www.patientsorganizations.org/.
Accessed November 15, 2009.
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encouragement and support for patients and careers that direct and manage care to achieve the best
possible quality of life. Patients’ organizations must be empowered to play meaningful leadership roles in
supporting patients and their families to exercise their right to make informed healthcare choices.

¢ Patient involvement in health policy:

Patients and patients’ organizations deserve to share the responsibility of healthcare policy-making
through meaningful and supported engagement in all levels and at all points of decision-making, to en-
sure that they are designed with the patient at the centre. This should not be restricted to healthcare
policy but include, for example, social policy that will ultimately impact patients’ lives.

e Access and support:

Patients must have access to the healthcare services warranted by their condition. This includes access
to safe, quality and appropriate services, treatments, preventive care and health promotion activities.
Provision should be made to ensure that all patients can access necessary services, regardless of their
condition or socio-economic status. For patients to achieve the best possible quality of life, healthcare
must support patients’ emotional requirements, and consider non-health factors such as education, em-
ployment and family issues which impact on their approach to healthcare choices and management.

e Information:

Accurate, relevant and comprehensive information is essential to enable patients and carers to make
informed decisions about healthcare treatment and living with their condition. Information must be pre-
sented in an appropriate format according to health literacy principles considering the individual’s condi-
tion, language, age, understanding, abilities and culture.

P Jakarta Declaration on Leading Health Promotion into the 21st Century (1997)*.This declara-
tion is the final outcome document of the Fourth International Conference on Health Promo-
tion. It lays down a series of priorities for health promotion in the twenty-first century, includ-
ing social responsibility, increased investment and secured infrastructure, and empowerment
of the individual.

P Position Statement: Nurses and Human Rights 1998, International Council of Nurses(ICN)?

The ICN views health care as the right of all individuals, regardless of financial, political, geographic, ra-
cial, or religious considerations. This right includes the right to choose or decline care, including the rights
to acceptance or refusal of treatment or nourishment; informed consent; confidentiality; and dignity,
including the right to die with dignity. The ICN addresses the rights of both those seeking care and the
providers. Nurses have an obligation to safeguard and actively promote people’s health rights at all times
and in all places. This obligation includes assuring that adequate care is provided within the scope of the
available resources and in accordance with nursing ethics. In addition, the nurse is obliged to ensure that
patients receive appropriate information in understandable language prior to giving their consent for
treatment or procedures, including participation in research.

24 Jakarta Declaration on Leading Health Promotion into the 21st Century. World Health Organization (WHO). July 21-25, 1997. www.who.
int/hpr/NPH/docs/jakarta_declaration_en.pdf. Accessed November 15, 2009.

25 Position Statement: Nurses and Human Rights. International Council of Nurses. www.icn.ch/pshumrights.htm. Accessed November 15,
2009.
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2.3 Patients’ Rights

This section explores international protection of nine critical patients’ rights: the rights to liberty and
security of the person; privacy and confidentiality; information; bodily integrity; life; highest attainable
standard of health; freedom from torture, cruel, inhuman, and degrading treatment; participation in
public policy; and nondiscrimination and equality for patients.

The CES CR has provided the most significant international legal commentary on the rights of patients.
Its elaboration on UN General Comment 14 on the right to the highest attainable standard of health
(under Article 12 of the ICES CR) has been particularly influential. In addition, the CES CR has frequent-
ly condemned governments for failing to devote adequate resources to health care and services for
patients. At this writing, however, the lack of an individual complaint mechanism has hampered the
ability of the CES CR to examine specific violations beyond the systemic failures identified in country
reports. The expected introduction of such a mechanism should provide the CES CR with an opportu-
nity to mirror the work of its sister body, the HRC, in developing significant case law on human rights
in patient care.

Although the CES CR has elaborated on the right to health with the most detail, other UN monitor-
ing bodies have also provided significant comments on patients’ rights. The HRC has frequently cited
Articles 9 and 10 of the ICCPR to condemn the unlawful detention of mental health patients and the
denial of medical treatment to detainees, respectively. It has also upheld the need to protect confi-
dential medical information under Article 17 of the ICCPR and has used the right to life under Article 6
of the ICCPR to safeguard medical treatment during pretrial detention. Additionally, as detailed below,
UN bodies concerned with monitoring racial and sex discrimination have examined equal access to
health care.

In addition to binding treaty provisions, other international standards, such as the Standard Mini-
mum Rules for the Treatment of Prisoners, also provide significant reference points regarding patients’
rights. Although these standards cannot be directly enforced against states, patients and their advo-
cates can use them to progressively interpret treaty provisions.

Right to liberty and security of the person

EXAMPLES OF POTENTIAL VIOLATIONS

B A person is detained indefinitely on mental health grounds without any medical opinion
being sought

B Residents of an institution are not informed about their right to apply to a court or tribunal
to challenge their involuntary admission

B A female drug user is detained in hospital after giving birth and denied custody of her
child

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

P Art 9(1) ICCPR: Everyone has the right to liberty and security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and
in accordance with such procedure as are established by law.
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®  The HRC has stated that treatment in a psychiatric institution against the will of the patient con-
stitutes a form of deprivation of liberty that falls under the terms of article 9 of the ICCPR.? In
this context, the HRC has considered a period of 14 days of detention for mental health reasons
without review by a court incompatible with Art 9(1) of the ICCPR.?

In relation to arbitrary committal under mental health legislation where the victim was at the time
considered to be legally capable of acting on her own behalf?.

‘[T]he State party has a particular obligation to protect vulnerable persons within its jurisdiction, in-
cluding the mentally impaired. It considers that as the author suffered from diminished capacity that
might have affected her ability to take part effectively in the proceedings herself, the court should
have been in a position to ensure that she was assisted or represented in a way sufficient to safe-
guard her rights throughout the proceedings....The Committee acknowledges that circumstances
may arise in which an individual’s mental health is so impaired that so as to avoid harm to the indi-
vidual or others, the issuance of a committal order, without assistance or representation sufficient to
safeguard her rights, may be unavoidable. In the present case, no such special circumstances have
been advanced. For these reasons, the Committee finds that the author’s committal was arbitrary
under article 9, paragraph 1, of the Covenant’®

P Art 25 CRC: States Parties recognize the right of a child who has been placed by the competent
authorities for the purposes of care, protection or treatment of his or her physical or mental health,
to a periodic review of the treatment provided to the child and all other circumstances relevant to
his or her placement.

P Art14 DRC:
1. States Parties shall ensure that persons with disabilities, on an equal basis with others:
(a) Enjoy the right to liberty and security of person;
(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in
conformity with the law, and that the existence of a disability shall in no case justify a deprivation
of liberty.
2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through
any process, they are, on an equal basis with others, entitled to guarantees in accordance with in-
ternational human rights law and shall be treated in compliance with the objectives and principles

of this Convention, including by provision of reasonable accommodation.

» UN Body of Principles for the Protection of All Persons Under Any Form of Detention

26 A.v. New Zealand, Communication No. 754/1997, Views adopted on 15 July 1999 and Fijalkovska v. Poland (1061/2002), ICCPR, A/60/40
vol. I (26 July 2005) 103 para 8.2

27 Concluding observations (COs) on Estonia [CCPR/CO/77/EST (HRC, 2003), para. 10.
28 HRC.Fijalkovska v. Poland (1061/2002), ICCPR, A/60/40 vol. Il (26 July 2005)
29 Ibid para 8.3
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UN Principles for the Protection of Persons with Mental lliness and the Improvement of
Mental Health Care

Article 6 Charter on the Right to Health: No one may be deprived of liberty on the
ground of medical danger to oneself or others unless this danger is certified by competent
and independent physicians and by a judicial ruling made in accordance with the due pro-
cess of law.

Right to Privacy

EXAMPLES OF POTENTIAL VIOLATIONS

B A doctor discloses a patient’s history of drug use or addiction without his or her consent

B Government requires disclosure of HIV status on certain forms

B Health care workers require young people to obtain parental consent as a condition of
receiving sexual health services

B Residents of an institution have no place to keep their personal possessions

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

v

v

v

v

v

v

Art 17(1) ICCPR: No one shall be subjected to arbitrary or unlawful interference with his privacy,
family, home or correspondence, nor to unlawful attacks on his honor and reputation.

Art 16(1) CRC: No child shall be subjected to arbitrary or unlawful interference with his or her pri-
vacy, family, home or correspondence, nor to unlawful attacks on his or her honor and reputation.

CESCR GC 14 para 12: Accessibility of information should not impair the right to have personal
health data treated with confidentiality.

CESCR GC 14 para 23: The realization of the right to health of adolescents is dependent on the
development of youth-friendly health care, which respects confidentiality and privacy and includes
appropriate sexual and reproductive health services.

Art 22 DRC: 1. No person with disabilities, regardless of place of residence or living arrangements,
shall be subjected to arbitrary or unlawful interference with his or her privacy, family, or correspon-
dence or other types of communication or to unlawful attacks on his or her honor and reputation.
Persons with disabilities have the right to the protection of the law against such interference or at-
tacks. 2. States Parties shall protect the privacy of personal, health and rehabilitation information
of persons with disabilities on an equal basis with others.

Article 8 Charter on the Right to Health: Physicians are bound by professional confidentiality
to ensure due respect for patient privacy. This confidentiality...contributes to the effectiveness of
medical care. Exceptions to medical confidentiality, strictly limited by law, may serve only the goals
of protection of health, safety or public hygiene. Patients are not bound by medical confidential-
ity. Physicians may be relieved of their obligation to maintain professional confidentiality if they
become aware of attacks on the dignity of the human person...
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» Principle 8 WMA Declaration on the Rights of the Patients
Right to confidentiality

a. All identifiable information about a patient’s health status, medical condition, diagnosis,
prognosis and treatment and all other information of a personal kind must be kept confiden-
tial, even after death. Exceptionally, descendants may have a right of access to information
that would inform them of their health risks.

b. Confidential information can only be disclosed if the patient gives explicit consent or if ex-
pressly provided for in the law. Information can be disclosed to other health care providers
only on a strictly “need to know” basis unless the patient has given explicit consent.

c. All identifiable patient data must be protected. The protection of the data must be appro-
priate to the manner of its storage. Human substances from which identifiable data can be
derived must be likewise protected.

Clearly the need to protect the confidentiality of medical information can have an impact across a
range of health issues. However, confidentiality is particularly vital in relation to sexual and repro-
ductive health. Examinations by UN treaty bodies in the context of right to privacy have included
(i) the condemnation of a legal duty imposed on health personnel to report cases of abortions as
part of a general criminalization of the procedure without exception thereby inhibiting women
from seeking medical treatment and jeopardizing their lives®’; (ii) the need to investigate allega-
tions that women seeking employment in foreign enterprises are subjected to pregnancy tests
and are required to respond to intrusive personal questioning followed by the administering of
anti-pregnancy drugs® and (iii) the need to address the concerns and need for confidentiality of
adolescents with respect to sexual and reproductive health including those married at a young
age and those in vulnerable situations.*

Right to information

EXAMPLES OF POTENTIAL VIOLATIONS

B Government bans publications about drug use or harm reduction, claiming it promotes
illegal activity

B Young people are deliberately denied information about STDs and the use of condoms

B Roma women lack access to information on sexual and reproductive health

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

» Art 19(2) ICCPR: Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or through any other media of his choice.

30 HRC COs on Chile, ICCPR, A/54/40 vol. | (1999) 44 at paras. 211 and 216 and Venezuela, ICCPR, A/56/40 vol. | (2001) 49 at para. 77(19) —
need to end prohibition on abortions and protect confidential nature of medical information.

31 HRC COs on Mexico, ICCPR, A/54/40 vol. 1 (1999) 61 at para. 329 — requirement for women to have access to appropriate remedies where
their equality and privacy rights had been violated.

32 CRC COs on Djibouti, CRC/C/97 (2000) 96 at para. 555.
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= |n the case of Zheludkov v. Ukraine® it was noted by a member of the HRC that:

“A person’s right to have access to his or her medical records forms part of the right of all indi-
viduals to have access to personal information concerning them. The State has not given any
reason to justify its refusal to permit such access, and the mere denial of the victim’s request
for access to his medical records thus constitutes a violation of the State’s obligation to respect
the right of all persons to be ‘treated with humanity and with respect for the inherent dignity
of the human person,” regardless of whether or not this refusal may have had consequences
for the medical treatment of the victim.” 3*

» CESCR GC 14 para 12(b)(iv) : Health care accessibility “includes the right to seek, receive and
impart information and ideas concerning health issues.

» CESCR GC 14 para 23: States Parties should provide a safe and supportive environment for ado-
lescents, that ensures the opportunity to participate in decisions affecting their health, to build
life-skills, to acquire appropriate information, to receive counselling and to negotiate the health
behaviour choices they make.

» Art 17 CRC?*: States Parties recognize the important function performed by the mass media and
shall ensure that the child has access to information and material from a diversity of national and
international sources, especially those aimed at the promotion of his or her social, spiritual, and
moral well-being and physical and mental health.

P Art 21 DRC: States Parties shall take all appropriate measures to ensure that persons with dis-
abilities can exercise the right to freedom of expression and opinion, including the freedom to seek,
receive, and impart information and ideas on an equal basis with others and through all forms of
communication of their choice, as defined in article 2 of the present Convention, including by:

(a) Providing information intended for the general public to persons with disabilities in accessible
formats and technologies appropriate to different kinds of disabilities in a timely manner and
without additional cost.

» Principle 7 WMA Declaration on the Rights of the Patients:

a. The patient has the right to receive information about himself/herself recorded in any of
his/her medical records, and to be fully informed about his/her health status including the
medical facts about his/her condition. However, confidential information in the patient’s
records about a third party should not be given to the patient without the consent of that
third party.

b. Exceptionally, information may be withheld from the patient when there is good reason to
believe that this information would create a serious hazard to his/her life or health.

c. Information should be given in a way appropriate to the patient’s culture and in such a
way that the patient can understand.

33 (726/1996), ICCPR, A/58/40 vol. Il (29 October 2002) 12 (CCPR/C/76/D/726/1996
34 Individual Opinion by Ms. Cecilia Medina Quiroga (concurring)

35 See also CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and Development in the Context of the Convention on
the Rights of the Child, A/59/41 (2004) 102 at paras. 9, 11, 33, 40 and 41(b).
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d. The patient has the right not to be informed on his/her explicit request, unless required for
the protection of another person’s life.
e. The patient has the right to choose who, if anyone, should be informed on his/her behalf.

» Principle 5 IAPO Declaration on Patient-Centred Healthcare3®:

Accurate, relevant, and comprehensive information is essential to enable patients and carers to make
informed decisions about healthcare treatment and living with their condition. Information must be
presented in an appropriate format according to health literacy principles considering the individual’s
condition, language, age, understanding, abilities, and culture.

The provision of appropriate and timely information with respect to sexual and reproductive
health is particularly crucial. UN treaty bodies have urged States to improve access in light of
increasing teenage abortions®” and sexually transmitted diseases including HIV/AIDS,® with such
information also extending to children®® and to people in areas with prevalent alcohol and to-
bacco use.”®

Right to bodily integrity

EXAMPLES OF POTENTIAL VIOLATIONS

B A Roma woman is sterilized against her will

B Doctors compel a drug-using pregnant woman to undergo an abortion

B Treatment is routinely given to residents of an institution without their consent as they are
assumed to lack the capacity to make decisions about their treatment and care

B Patients at a psychiatric hospital are treated as part of a clinical medication trial without
being informed that they are included in the research

B Patients are given ECT (electro-convulsive therapy) having been told that this is “sleep therapy”

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

The right to bodily integrity is not specifically recognized under the ICCPR or ICESCR, but has been in-
terpreted to be part of the right to security of the person (ICCPR 9), the right to freedom from torture
and cruel, inhuman, and degrading treatment (ICCPR 7), the right to privacy (ICCPR 17), and the right
to the highest attainable standard of health (ICESCR 12).

36 See also IAPO Policy Statement on Health Literacy at http://www.patientsorganizations.org/showarticle.pl?id=126&n=962

37 CESCR Concluding Observations on Lithuania, E/2005/22 (2004) 18 at paras. 94 and 116; CEDAW COs on Costa Rica, CEDAW, A/58/38
part Il (2003) 86 at paras. 68 and 69. See also COs on China (Hong Kong Special Administrative Region), E/2006/22 (2005) 34 at paras.
217 and 229.

38 ICESCR Concluding Observations on Chile, E/2005/22 (2004) 67 at paras. 553 and 580 and on Cameroon, E/2000/22 (1999) 56 at paras.
339 and 359 — state urged to review its family planning policies with a view to increasing access to information concerning contraceptives
through educational programs. See also CEDAW COs on Ethiopia, CEDAW, A/59/38 part | (2004) 42 at paras. 257 and 258.

39 CRC COs on Mozambique, CRC/C/114 (2002) 65 at paras. 285, 286, 301 and 302 and Indonesia, CRC/C/137 (2004) 8 at paras. 78 and 79.
40 CESCR COs on Ukraine, E/2002/22 (2001) 78 at para. 512.
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Arts 12(1)CRC — States Parties shall assure to the child who is capable of forming his or her own views
the right to express those views freely in all matters affecting the child, the views of the child being
given due weight in accordance with the age and maturity of the child.

» Art 39 CRC: States Parties shall take all appropriate measures to promote physical and psycho-
logical recovery and social reintegration of a child victim of: any form of neglect, exploitation, or
abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or
armed conflicts. Such recovery and reintegration shall take place in an environment which fosters
the health, self-respect, and dignity of the child.

P Art 17 DRC: Every person with disabilities has a right to respect for his or her physical and mental
integrity on an equal basis with others.

» Article 12 ICESCR: The State Parties to the present Covenant recognize the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health.

* CESCR GC 14 para 8: the right to health includes “the right to be free from non-consensual
medical treatment and experimentation.”

» International Ethical Guidelines for Biomedical Research involving Human Subjects*

» Article 5 Charter on the Right to Health: Consent of the patient must be required before any
medical treatment, except in case of emergency only as strictly provided by law.

» Principles 2-6 WMA Declaration on the Rights of the Patients:
2. Right to freedom of choice

a. The patient has the right to choose freely and change his/her physician and hospital or health
service institution, regardless of whether they are based in the private or public sector.

b. The patient has the right to ask for the opinion of another physician at any stage.
3. Right to self-determination

a. The patient has the right to self-determination, to make free decisions regarding himself/her-
self. The physician will inform the patient of the consequences of his/her decisions.

b. A mentally competent adult patient has the right to give or withhold consent to any diagnostic
procedure or therapy. The patient has the right to the information necessary to make his/her
decisions. The patient should understand clearly what is the purpose of any test or treatment,
what the results would imply, and what would be the implications of withholding consent.

c. The patient has the right to refuse to participate in research or the teaching of medicine.

4. The unconscious patient

41 Contents of 2002 revised guidelines at http://www.cioms.ch/frame_guidelines_nov_2002.htm
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a. Ifthe patient is unconscious or otherwise unable to express his/her will, informed consent must
be obtained whenever possible, from a legally entitled representative.

b. If alegally entitled representative is not available, but a medical intervention is urgently need-
ed, consent of the patient may be presumed, unless it is obvious and beyond any doubt on the
basis of the patient’s previous firm expression or conviction that he/she would refuse consent
to the intervention in that situation.

¢. However, physicians should always try to save the life of a patient unconscious due to a suicide at-
tempt.

1. The legally incompetent patient

a. If a patient is a minor or otherwise legally incompetent, the consent of a legally entitled rep-
resentative is required in some jurisdictions. Nevertheless the patient must be involved in the
decision-making to the fullest extent allowed by his/her capacity.

b. If the legally incompetent patient can make rational decisions, his/her decisions must be re-
spected, and he/she has the right to forbid the disclosure of information to his/her legally
entitled representative.

c. If the patient’s legally entitled representative, or a person authorized by the patient, forbids
treatment which is, in the opinion of the physician, in the patient’s best interest, the physician
should challenge this decision in the relevant legal or other institution. In case of emergency,
the physician will act in the patient’s best interest.

2. Procedures against the patient’s will Diagnostic procedures or treatment against the patient’s
will can be carried out only in exceptional cases, if specifically permitted by law and conform-
ing to the principles of medical ethics.

Treaty bodies have recognized that practices such as genital mutilation can infringe girls’ right to per-
sonal security and their physical and moral integrity by threatening their lives and health.*

Right to life

EXAMPLES OF POTENTIAL VIOLATIONS

m Doctors refuse to treat a person who is experiencing a drug overdose because drug use is
illegal, thus resulting in the person’s death

B Drugs users die in locked hospital wards

B Government places unjustified legal restrictions on access to life-saving HIV- prevention or
treatment

42 CEDAW COs on Burkina Faso, A/55/38 part | (2000) 25 at para. 261 and Cameroon, A/55/38 part Il (2000) 53 at para. 43.
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B The mortality rate of an institution is high particularly during the winter months due to
the poor condition of the building, inadequate sanitation and heating, and poor quality
of care

B A patient of a psychiatric hospital known to be at risk of suicide is not monitored
adequately and subsequently takes her own life

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

P Art 6(1) ICCPR: Every human being has the inherent right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of his life.

P ICCPR GC 6 paras 1 and 5: the right to life “should not be interpreted narrowly” or “in a restric-
tive manner,” and its protection “requires that States adopt positive measures . . . to increase life
expectancy.”

®=  The HRC, in finding a violation of Art 6 of the ICCPR (in addition to Art 10(1)) where a healthy
young man who fell ill in a pre-trial detention center did not receive any medical treatment
despite repeated requests for assistance and subsequently died, noted that:

“It is incumbent on States to ensure the right to life of detainees, and not incumbent on the latter to
request protection...it is up to the State party by organizing its detention facilities to know about the
state of health of the detainees as far as may be reasonably be expected. Lack of financial means can-
not reduce this responsibility.”*

Because the detention center had a properly functioning medical service within and should have
known about the dangerous change in the victim’s state of health, the state was required to take
immediate steps to ensure that the conditions of detention were compatible with its obligations
under Articles 6 and 10. Such obligations are retained even where private companies run such in-
stitutions.*

= While not explicitly recognizing the right to an abortion, the HRC has stated that States have a
duty to take measures to ensure the right-to-life of pregnant women whose pregnancies are
terminated thereby ending the blanket ban on the procedure.®

Art 10 DRC: States Parties reaffirm that every human being has the inherent right to life and shall take
all necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis
with others.

43 Lantsova v The Russian Federation (Comm No 763/1997), Views of 26 March 2002 para 9.2
44 HRC General Comment 20 on prohibition of torture under Art 7 ICCPR paras 1 and 13.

45 HRC COs on Chile, ICCPR, A/54/40 vol. | (1999) 44 at para. 216. See also CEDAW condemning both compulsory and criminalization of
abortion in General Recommendation 19 paras 22 and 24(m)
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Right to the highest attainable standard of health

EXAMPLES OF POTENTIAL VIOLATIONS

State fails to take progressive steps to ensure access to anti-retroviral drugs to prevent
mother-to-child HIV transmission

Doctors and health facilities are not located in close proximity to certain poor
neighborhoods

State fails to provide training in palliative care for its medical personnel

A child in a social care home becomes bedridden due to malnutrition

Adults and children are placed on the same wards in a psychiatric hospital

Women with mental disabilities are treated as genderless and denied reproductive health services

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

P Art 12 ICESCR: 1. The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health. 2. The steps to be
taken by the States Parties to the present Covenant to achieve the full realization of this right shall
include those necessary for: . . . (c) The prevention, treatment and control of epidemic, endemic,
occupational and other diseases; (d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.

CESCR GC 14 paras 4, 11 and 12: The right to health embraces a wide range of socio-economic
factors that promote conditions in which people can lead a healthy life, and extends to the under-
lying determinants of health, such as food and nutrition, housing, access to safe and potable water
and adequate sanitation, safe and healthy working conditions, and a healthy environment.

CESCR GC 14 para 12: Health care and services must be available, in sufficient quantity, ac-
cessible (ie physically and economically) to all without discrimination, culturally acceptable and
of good quality.

CESCR GC 14 paras. 30-37: In delivering such services states are under a duty to progres-
sively realize the right to health*® while ensuring that they respect people’s own resources,
protect them against the negative actions of third parties and fulfill or provide sufficient re-
sources where there are none.

CESCR GC 14 paras. 46-52: Violations of the right to health can be caused by deliberate acts
or failures to act by the State.

In the context of obligations under Article 12 ICESCR, the CESCR has frequently condemned
states for failing to devote adequate resources to health care and services because of the obvi-
ously detrimental impact of that failure on patients.*”

46 Some obligations such as non discrimination are immediately realizable without qualification.

47 COs on Uruguay, E/1998/22 (1997) 67 at para, 368 - alarm expressed at fact that very low wages paid to nurses led to a low ratio of nurses
to doctors (lower than 1:5), tending to diminish the quality and accessibility of medical care available to the community. See also Congo,
E/2001/22 (2000) 43 at para 206 — grave concern expressed at decline of standard of health due in part to ongoing financial crisis resulting
in a serious shortage of funds for public health services; Mongolia, E/2001/22 (2000) 53 at para 271 - deteriorating health situation for
population since 1990 in light of decreasing government expenditure on health from 5.8 percent of GDP in 1991 to 3.6 percent in 1998.
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=  The CESCR has required that states should introduce appropriate legislation to safeguard pa-
tient rights, including redress for medical errors.*®

» Art 3(3) CRC: States Parties shall ensure that the institutions, services and facilities responsible
for the care or protection of children shall conform with the standards established by competent
authorities, particularly in the areas of safety, health, in the number and suitability of their staff,
as well as competent supervision.

» Art 24 CRC: 1. States Parties recognize the right of the child to the enjoyment of the highest attain-
able standard of health and to facilities for the treatment of illness and rehabilitation of health. States
Parties shall strive to ensure that no child is deprived of his or her right of access to such health care
services. 2. States Parties shall pursue full implementation of this right and, in particular, shall take ap-
propriate measures: (a) To diminish infant and child mortality; (b) To ensure the provision of necessary
medical assistance and health care to all children with emphasis on the development of primary health
care;..(d) To ensure appropriate pre-natal and post-natal health care for mothers.

In the context of the right to health, the Committee on the Rights of the Child has criticized the incompat-
ibility of a proposed free trade agreement being negotiated by three Latin American countries and the
United States and, in particular, the right to access low-cost drugs and social services by poor people.*

P Art 25 DRC: States Parties recognize that persons with disabilities have the right to the enjoyment of
the highest attainable standard of health without discrimination on the basis of disability. States Parties
shall take all appropriate measures to ensure access for persons with disabilities to health services that
are gender-sensitive, including health-related rehabilitation. In particular, States Parties shall:

(a) Provide persons with disabilities with the same range, quality and standard of free or afford-
able health care and programs as provided to other persons, including in the area of sexual and
reproductive health and population-based public health programs;

(b) Provide those health services needed by persons with disabilities specifically because of their
disabilities, including early identification and intervention as appropriate, and services designed to
minimize and prevent further disabilities, including among children and older persons;

(c) Provide these health services as close as possible to people’s own communities, including in rural areas;
(d) Require health professionals to provide care of the same quality to persons with disabilities as
to others, including on the basis of free and informed consent by, inter alia, raising awareness of
the human rights, dignity, autonomy and needs of persons with disabilities through training and
the promulgation of ethical standards for public and private health care;

(e) Prohibit discrimination against persons with disabilities in the provision of health insurance,
and life insurance where such insurance is permitted by national law, which shall be provided in a
fair and reasonable manner;

(f) Prevent discriminatory denial of health care or health services or food and fluids on the basis of disability.

48 Concluding observations on Russia (E/C.12/1/ADD.94 (CESCR, 2003) para. 32.
49 CRC. Concluding Observations of the Committee on Economic, Social and Cultural Rights: Russia, 2003. (E/C.12/1/ADD.94
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Right to Freedom from Torture and Cruel, Inhuman, and Degrading Treatment

EXAMPLES OF POTENTIAL VIOLATIONS

Fearing prosecution by the state, a doctor refuses to prescribe morphine to relieve a patient’s pain

A prisoner suffering from cancer is denied treatment

A drug user is denied mental health treatment while in detention

Residents of an institution have no place to keep their personal possessions

The medical records of residents are available to all staff, including those who are not involved in their care
Residents of an institution are not allowed to keep their own clothes; all clothes are communal
Female residents of an institution are required to have showers together, supervised by male staff

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

» Art 7 ICCPR: No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

» Art 10(1) ICCPR: All persons deprived of their liberty shall be treated with humanity and with
respect for the inherent dignity of the human person.

®  The HRC has made clear that Article 10(1) of the ICCPR applies to any person deprived of lib-
erty under the laws and authority of the State, who is held in prisons, hospitals—particularly
psychiatric hospitals—detention camps or correctional institutions or elsewhere, and that
States Parties should ensure that the principle stipulated therein is observed in all institutions
and establishments within their jurisdiction where persons are being held.*®

The HRC has reaffirmed on a number of occasions that the obligation under Art 10(1) of the ICCPR to
treat individuals with respect for the inherent dignity of the human person encompasses the provision
of, inter alia, adequate medical care during detention®! and, often in conjunction with Article 7, has
gone on to find breaches of this obligation on numerous occasions.>? Specifically, in relation to the

49 CRC. Concluding Observations of the Committee on Economic, Social and Cultural Rights: Russia, 2003. (E/C.12/1/ADD.94)

50 ICCPR General Comment 21 (Forty-fourth session, 1992): Article 10 replacing General Comment 9 Concerning Humane Treatment of Persons Deprived
of Liberty, A/47/40 (1992) 195 at para. 2.

51 See, for example, Kelly v. Jamaica (253/1987), ICCPR, A/46/40 (8 April 1991) 241 (CCPR/C/41/D/253/1987) at para. 5.7 — breach of Art 10(1) where a
prisoner contracted health problems as a result of a lack of basic medical care, and the fact that he was only allowed out of his cell for 30 minutes each
day. Also Linton v. Jamaica (255/1987), ICCPR, A/48/40 vol. Il (22 October 1992) 12 (CCPR/C/46/D/255/1987) at paras. 2.7 and 8.5 — denial of adequate
medical treatment for injuries sustained during aborted escape attempt breached Articles 7 and 10(1). Also Bailey v. Jamaica (334/1988), ICCPR, A/48/40
vol. Il (31 March 1993) 72 (CCPR/C/47/D/334/1988) at para. 9.3; Thomas v. Jamaica (321/1988), ICCPR, A/49/40 vol. Il (19 October 1993) 1 (CCPR/
C/49/D/321/1988) at paras. 9.2 and 11; Mika Miha v. Equatorial Guinea (414/1990), ICCPR, A/49/40 vol. Il (8 July 1994) 96 (CCPR/C/51/D/414/1990)
atpara.6.4; Colin Johnson v. Jamaica (653/1995), ICCPR, A/54/40 vol. Il (20 October 1998) 135 (CCPR/C/64/D/653/1995) at para. 8.1 and Kalenga v.
Zambia (326/1988), ICCPR, A/48/40 vol. Il (27 July 1993) 68 (CCPR/C/48/D/326/1988) at para. 6.5.

52 See Whyte v. Jamaica (732/1997), ICCPR, A/53/40 vol. Il (27 July 1998) 195 (CCPR/C/63/D/732/1997) at para. 9.4 —failure to treat asthma attacks and
injuries sustained through beatings; Leslie v. Jamaica (564/1993), ICCPR, A/53/40 vol. Il (31 July 1998) 21 (CCPR/C/63/D/564/1993) at paras. 3.2-3.5, 3.8
and 9.2 —lack of adequate medical treatment for beatings and stabbing on basis that it was pointless given that he was due to be executed imminently;
Henry v. Jamaica (610/1995), ICCPR, A/54/40 vol. Il (20 October 1998) 45 (CCPR/C/64/D/610/1995) at para. 7.3 - lack of medical treatment despite
a recommendation from a doctor that prisoner be operated on. Also Pennant v. Jamaica (647/1995), ICCPR, A/54/40 vol. Il (20 October 1998) 118
(CCPR/C/64/D/647/1995) at para. 8.3; Levy v. Jamaica (719/1996), ICCPR, A/54/40 vol. I (3 November 1998) 208 (CCPR/C/64/D/719/1996) at para. 7.4;
Marshall v. Jamaica (730/1996), ICCPR, A/54/40 vol. Il (3 November 1998) 228 (CCPR/C/64/D/730/1996) at para. 6.7; Morgan and Williams v. Jamaica
(720/1996), ICCPR, A/54/40 vol. Il (3 November 1998) 216 (CCPR/C/64/D/720/1996) at para. 7.2; Morrison v. Jamaica (663/1995), ICCPR, A/54/40
vol. Il (3 November 1998) 148 (CCPR/C/64/D/663/1995) at para. 8.8; Brown v. Jamaica (775/1997), ICCPR, A/54/40 vol. Il (23 March 1999) 260 (CCPR/
C/65/D/775/1997) at paras. 3.2 and 6.5; Bennett v. Jamaica (590/1994), ICCPR, A/54/40 vol. Il (25 March 1999) 12 (CCPR/C/65/D/590/1994) at paras.
10.7 and 10.8; Smith and Stewart v. Jamaica (668/1995), ICCPR, A/54/40 vol. Il (8 April 1999) 163 (CCPR/C/65/D/668/1995) at para. 7.5.; Mulezi v. Demo-
cratic Republic of the Congo (962/2001), ICCPR, A/59/40 vol. Il (6 July 2004) 159; Saidov v. Tajikistan (964/2001), ICCPR, A/59/40 vol. Il (8 July 2004) 164
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mentally ill in detention facilities (both in prisons and mental health institutions), the HRC has required
improvements in hygienic Conditions and the provision of regular exercise and adequate treatment.>
Failure to adequately treat a mental illness condition exacerbated by being on death row can also
amount to a breach of Articles 7 and/or 10(1).>

In relation to Art 10(1) the HRC has found a violation where a prisoner on death row was denied med-
ical treatment®> and where severe overcrowding in a pre-trial detention center resulted in inhuman
and unhealthy conditions leading eventually to the detainee’s death.>®

Other examples of violations of Articles 7 and 10(1) include a case in which a detainee had been held
in solitary confinement in an underground cell, was subjected to torture for three months, and was
denied the medical treatment his condition required®’; while in another case the combination of the
size of the cells, hygienic conditions, poor diet and lack of dental care resulted in a finding of a breach
of Arts 7 and 10(1).%.

Denying a detainee direct access to his medical records, particularly where this may have conse-
quences for his treatment, can constitute a breach of Art 10(1).%°

Where a violation has occurred, the obligation to provide an effective remedy under Art 2(3)(a) of the
ICCPR can include the provision of appropriate medical and psychiatric care.®

» Article 1 CAT: (1) For the purposes of this Convention, the term “torture” means any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing him for
an act he or a third person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of
a public official or other person acting in an official capacity. It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions. (2) This article is without prejudice
to any international instrument or national legislation which does or may contain provisions of
wider application.

53 Concluding observations on Bosnia and Herzegovina (CCPR/C/BIH/CO/1 (HRC, 2006), para. 19.
54 Williams v. Jamaica (609/1995), ICCPR, A/53/40 vol. Il (4 November 1997) 63 (CCPR/C/61/D/609/1995) at para. 6.5.

55 Lewis v Jamaica (Communication No. 527/1993, Views of 18 July 1996) — appointments to treat skin condition not kept over 2.5 years.
See also Pinto v Trinidad & Tobago (232/1987), ICCPR, A/45/40 vol. Il (20 July 1990) 69 at para. 12.7 where the HRC reaffirmed that ,
that the obligation to treat individuals deprived of their liberty with respect for the inherent dignity of the human person encompasses
the provision of adequate medical care during detention, and that this obligation, obviously, extends to persons under the sentence of
death. However, the facts did not disclose a violation where the allegations of ill treatment and lack of medical care were uncorroborated
and made at a late stage in the application. See also Henry and Douglas v. Jamaica (571/1994), ICCPR, A/51/40 vol. 1l (25 July 1996) 155
(CCPR/C/57/D/571/1994) at para. 9.5 — keeping H in a cold cell after he was diagnosed for cancer breached Articles 7 and 10(1); Leehong
v. Jamaica (613/1995), ICCPR, A/54/40 vol. Il (13 July 1999) 52 (CCPR/C/66/D/613/1995) at paras. 3.11 and 9.2 — prisoner on death row
only allowed to see a doctor once, despite having sustained beatings by warders and having requested medical attention.

56 Lantsova v Russian Federation (Comm No 763/1997, Views of 26 March 2002)
57 Setelich / Sendic v. Uruguay (R.14/63), ICCPR, A/37/40 (28 October 1981) 114 at para. 20.
58 Howell v. Jamaica (798/1998), ICCPR, A/59/40 vol. Il (21 October 2003) 21 (CCPR/C/79/D/798/1998)

59 Zheludkov v. Ukraine (726/1996), ICCPR, A/58/40 vol. Il (29 October 2002) 12 (CCPR/C/76/D/726/1996. See concurring opinion of Quiroga
which states that the Committee’s interpretation of Art 10(1) in relation to access to medical records is unduly narrow and that mere
denial of records is sufficient to constitute a breach regardless of consequences

60 Sahadath v. Trinidad and Tobago (684/1996), ICCPR, A/57/40 vol. Il (2 April 2002) 61 (CCPR/C/684/1996) at para 9.
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Article 2 CAT: (1) Each State Party shall take effective legislative, administrative, judicial or circum-
stances whatsoever, whether a state of war or a threat of war, internal political in stability or any other
public emergency, may be invoked as a justification of torture. (3) An order from a superior officer or a
public authority may not be invoked as a justification of torture.

» Article 4 CAT (1) Each State Party shall ensure that all acts of torture are offences under its crimi-
nal law. The same shall apply to an attempt to commit torture and to an act by any person which
constitutes complicity or participation in torture. (2) Each State Party shall make these offences
punishable by appropriate penalties which take into account their grave nature

» Article 16 CAT (1) Each State Party shall undertake to prevent in any territory under its jurisdiction other acts
of cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined in article
1, when such acts are committed by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. In particular, the obligations contained in articles 10,
11, 12 and 13 shall apply with the substitution for references to torture of references to other forms of cruel,
inhuman or degrading treatment or punishment. (2) The provisions of this Convention are without prejudice
to the provisions of any other international instrument or national law which prohibits cruel, inhuman or
degrading treatment or punishment or which relates to extradition or expulsion.

The Committee Against Torture has identified overcrowding, inadequate living conditions, and lengthy
confinement in psychiatric hospitals as “tantamount to inhuman or degrading treatment.”®! It has also
condemned, in similar terms, extreme overcrowding in prisons where living and hygiene conditions
would appear to endanger the health and lives of prisoners® in addition to lack of medical attention.®

The committee has also emphasized that medical personnel who participate in acts of torture should
be held accountable and punished.%

Successive UN Special Rapporteurs on Torture have found numerous abuses of detainees’ health and
access to health services that amount to breaches of prohibitions against torture and/or cruel, inhu-
man, or degrading treatment. Special Rapporteurs have noted that conditions and the inadequacy of
medical services are often worse for pretrial detainees than for prisoners.®* Some of the worst abuses
include: failure to provide new detainees with access to a medical professional and with sanitary living
conditions; ¢ failure to segregate those with contagious diseases such as tuberculosis;®” completely
unacceptable quarantine procedures;® and insufficient provision of food, leading in some instances to
conditions approaching starvation.®

61 Concluding observations on Russia (CAT/C/RUS/CO/4 (CAT, 2007), para. 18.
62 OHCHR. Concluding Observations: Cameroon. (CAT /C/CR/31/6).

63 OHCHR. Concluding Observations: Nepal. (CAT /C/NPL/CO/2). See also observations on Paraguay (CAT /C/SR.418) and Brazil (CAT /C/
SR.471).

64 OHCHR. Concluding Observations: Argentina. (A/48/44).

65 M . Nowak. Report of the Special Rapporteur on Torture, mission to Jordan (addendum), 2007a. (UN doc. A/HRC/33/Add.3); T. van Boven.
Report of the Special Rapporteur on torture, mission to Uzbekistan (addendum), 2003. (UN doc. E/CN.4/2003/68/ Add.2).

66 N . S. Rodley. Report of the Special Rapporteur on Torture, mission to the Russian Federation (addendum), 1994. (UN doc CN.4)
67 Rodley. Report of the Special Rapporteur on Torture, mission to Azerbaijan, 2000. (UN doc. E/CN.4/2001/66/Add.1).

68 Rodley. Report of the Special Rapporteur on Torture, mission to Azerbaijan, 2000. (UN doc. E/CN.4/2001/66/Add.1); Nowak.Report of the
Special Rapporteur on Torture, mission to Moldova, 2009. (UN doc. A/HRC/10/44/Add.3).

69 Rodley. Report of the Special Rapporteur on Torture, mission to Kenya (addendum), 2000. (UN doc. E/CN.4/2000/9/Add.4).
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Another issue repeatedly raised by UN Special Rapporteurs on Torture is the impact on the mental
health of children who enter the justice system and the accompanying threats presented by inhuman
and violent conditions.”

» Article 37 CRC: States Parties shall ensure that: (a) No child shall be subjected to torture or
other cruel, inhuman or degrading treatment or punishment.

» Article 39 CRC: States Parties shall take all appropriate measures to promote physical and psy-
chological recovery and social reintegration of a child victim of: any form of neglect, exploitation,
or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or
armed conflicts. Such recovery and reintegration shall take place in an environment which fosters
the health, self-respect and dignity of the child.

» Art 15 DRC: 1. No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment. In particular, no one shall be subjected without his or her free consent to medical
or scientific experimentation. 2. States Parties shall take all effective legislative, administrative,
judicial or other measures to prevent persons with disabilities, on an equal basis with others, from
being subjected to torture or cruel, inhuman or degrading treatment or punishment.

» Code of Conduct for Law Enforcement Officials

» Article 2: In the performance of their duty, law enforcement officials shall respect and protect.
human dignity and maintain and uphold the human rights of all persons.

» Article 5: No law enforcement official may inflict, instigate or tolerate any act of torture or other
cruel, inhuman or degrading treatment or punishment, nor may any law enforcement official_in-
voke superior orders or exceptional circumstances...as a justification of torture or other cruel,_inhu-
man or degrading treatment or punishment.

P Principles of Medical Ethics Relevant to the Role of Health Personnel, Particularly Physicians, in
the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (1982).

» UN Body of Principles for the Protection of All Persons Under Any Form of Detention:

Principle 1: All persons under any form of detention or imprisonment shall be treated in a humane
manner and with respect for the inherent dignity of the human person.

Principle 6: No person under any form of detention or imprisonment shall be subjected to torture or
to cruel, inhuman or degrading treatment or punishment. No circumstance whatever may be invoked

as a justification for torture or other cruel, inhuman or degrading treatment or punishment.

» UN Standard Minimum Rules for Treatment of Prisoners

70 Nowak. Report of the Special Rapporteur on Torture, mission to Nigeria, 2007. (UN doc. A/HRC/7/3/Add.4.0); Nowak. Report of the
Special Rapporteur on Torture, mission to Moldova, 2009. (UN doc. A/HRC/10/44/Add.3); Rodley. Report of the Special Rapporteur on
Torture, mission to Kenya (addendum), 2000. (UN doc. E/CN.4/2000/9/Add.4).
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Rules 22-26 on Medical Services

Rule 22(1) requires that every institution should have at least one qualified medical officer who has
some knowledge of psychiatry. More generally, medical services should be organized in collaboration
with the public health system and should include appropriate psychiatric services.

Rule 22(2) requires the transfer of sick prisoners to specialist institutions as appropriate while also
ensuring that prison hospitals are properly equipped and staffed. Under Rule 22(3), the services of a
gualified dental officer shall be available to every prisoner.

Rule 23 focuses on the provision of pre- and postnatal care and nursery care for women and their chil-
dren and ensures that, whenever practicable, babies will be born in an external hospital.

Rule 24 requires that the medical officer shall see and examine every prisoner as soon as possible after
his admission and thereafter as necessary, with a view to diagnose any physical or mental illnesses and
to segregate prisoners with infectious or contagious conditions.

Under Rule 25, the medical officer should see all sick prisoners on a daily basis and report to the prison
director whenever he determines that a prisoner’s physical or mental health is being adversely af-
fected by his detention. In addition, in line with Rule 26, the medical officer shall regularly inspect and
report upon prisoners’ food, hygiene, sanitation, heating, lighting, clothing, and bedding. The director
shall, after considering the reports, take immediate action as required.

» Physicians for Human Rights Principles on the Effective Investigation and Documenta-
tion of Torture: the Istanbul Protocol

Right to participate in public policy

EXAMPLES OF POTENTIAL VIOLATIONS

B Anindigenous group is denied any say in policy decisions affecting their health and well
being on the grounds of their perceived lack of competence

B LGBT groups are deliberately excluded from participating in the development of policies on
addressing HIV/AIDS

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

» Art 25 ICCPR: Every citizen shall have the right and the opportunity, without . . . distinctions . . .
(a) To take part in the conduct of public affairs, directly or through freely chosen representatives.

P Art7 CEDAW: State Parties shall take all appropriate measures to eliminate discrimination against
women in the political and public life of the country and, in particular, shall ensure to women, on
equal terms with men, the right: . . . (b) [t]o participate in the formulation of government policy

and the implementation thereof.

» Art 14(2)(a) CEDAW: the right of rural women to participate in development planning.
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» Art IV WHO Alma-Ata Declaration: The people have the right and the duty to participate indi-
vidually and collectively in the planning and implementation of their healthcare.

» Principle 2 IAPO Declaration on Patient-Centered Healthcare: Choice and empowerment

Patients have a right and responsibility to participate, to their level of ability and preference, as
a partner in making healthcare decisions that affect their lives. This requires a responsive health
service which provides suitable choices in treatment and management options that fit in with
patients’ needs, and encouragement and support for patients and carers that direct and manage
care to achieve the best possible quality of life. Patients’ organizations must be empowered to play
meaningful leadership roles in supporting patients and their families to exercise their right to make
informed healthcare choices.

» Principle 3 1APO Declaration on Patient-Centered Healthcare™: patient involvement in health
policy:

Patients and patients’ organizations deserve to share the responsibility of healthcare policy-making
through meaningful and supported engagement in all levels and at all points of decision-making, to
ensure that they are designed with the patient at the center. This should not be restricted to healthcare
policy but include, for example, social policy that will ultimately impact on patients’ lives.

P Article 12 ICESCR: The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health. (2) The steps to be
taken by the States Parties to the present Covenant to achieve the full realization of this right shall
include those necessary for: ... (c) The prevention, treatment and control of epidemic, endemic,
occupational and other diseases; (d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.

P CESCR GC 14, paras. 43 and 54: The CESCR has called for countries to adopt “a national public health
strategy and plan of action” to be “periodically reviewed, on the basis of a participatory and trans-
parent process.”’* In addition, “[pJromoting health must involve effective community action in setting
priorities, making decisions, planning, implementing and evaluating strategies to achieve better health.
Effective provision of health services can only be assured if people’s participation is secured by States.”

Right to Non-discrimination and Equality

EXAMPLES OF POTENTIAL VIOLATIONS

B Asylum seekers are denied access to all health care apart from emergency treatment

B Hospitals routinely place Roma women in separate maternity wards

B Drug users are underrepresented in HIV treatment programs despite accounting for a
majority of people living with HIV

B A woman with a diagnosis of schizophrenia is told by nursing staff that her abdominal
pains are “all in your mind;” she is later diagnosed as having ovarian cancer

71 See also IAPQ’s Policy Statement on Patient Involvement at http://www.patientsorganizations.org/showarticle.pl?id=590&n=962
72 CESCR GC 14, para. 43.
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HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

P Art 26 ICCPR: All persons are equal before the law and are entitled without any discrimination
to the equal protection of the law. In this respect, the law shall prohibit any discrimination and
guarantee to all persons equal and effective protection against discrimination on any ground such
as race, color, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status

P Art 2(2) ICCPR; ICESCR: The States Parties to the present Covenant undertake to guarantee the rights
enunciated in the present Covenant shall be exercised without discrimination of any kind as to race,
colour, sex, language, religion, political or other opinion, national or social origin, birth or other status.

CESCR GC 14, para. 12: The CESCR has stated that health facilities, goods, and services have to be
accessible to everyone without discrimination “and especially to the most vulnerable and marginalized
sections of the population.” In particular, such health facilities, goods, and services “must be afford-
able for all,” and “poorer households should not be disproportionately burdened with health expenses
as compared to richer households.” The CESCR has further urged particular attention to the needs of
“ethnic minorities and indigenous populations, women, children, adolescents, older persons, persons
with disabilities and persons with HIV/AIDS.””

CESCR GC 5,para. 15: The CESCR has defined disability-based discrimination as “any distinction, ex-
clusion, restriction or preference, or denial of reasonable accommodation based on disability which
has the effect of nullifying or impairing the recognition, enjoyment or exercise of economic, social
or cultural rights.”” It has gone on to emphasize the need “to ensure that not only the public health
sector but also private providers of health services and facilities comply with the principle of non-
discrimination in relation to persons with disabilities.””®

To ensure equality between men and women in accessing health care, the CESCR has stated that it requires,
at a minimum, the removal of legal and other obstacles that prevent men and women from accessing and
benefiting from health care on a basis of equality. This includes, inter alia, addressing the ways in which
gender roles affect access to determinants of health, such as water and food; the removal of legal restric-
tions on reproductive health provisions; the prohibition of female genital mutilation; and the provision of
adequate training for health-care workers to deal with women’s health issues.”

» Article 5(e)(iv) CERD: In compliance with the fundamental obligations laid down in article 2 of this
Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms
and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic ori-
gin, to equality before the law, notably in the enjoyment of the following rights: Economic, social and
cultural rights, in particular: The right to public health, medical care, social security and social services.

®=  The CERD has recommended that the States that are party to the Convention, as appropriate
to their specific circumstances, ensure that they respect the right of non-citizens to an ad-

73 CESCR GC 14, para 12.
74 CESCR GC 5, para. 15
75 CESCR GC 14, para 26

76 CESCR General Comment 16 (Thirty-fourth session, 2005): Article 3: The Equal Right of Men and Women to the Enjoyment of all Economic,
Social and Cultural Rights, E/2006/22 (2005) 116 at para. 29.
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equate standard of physical and mental health by, inter alia, refraining from denying or limiting
their access to preventive, curative and palliative health services.””

» Art 12 CEDAW: 1. States Parties shall take all appropriate measures to eliminate discrimination
against women in the field of health care in order to ensure, on a basis of equality of men and
women, access to health care services, including those related to family planning. 2. Notwithstand-
ing the provisions of paragraph 1 of this article, States Parties shall ensure to women appropriate
services in connection with pregnancy, confinement and the post-natal period, granting free servi-
ces where necessary, as well as adequate nutrition during pregnancy and lactation.

> Art 14(2)(b) CEDAW: States Parties shall take all appropriate measures to eliminate discrimina-
tion against women in rural areas in order to ensure, on a basis of equality of men and women,
that they participate in and benefit from rural development and, in particular, shall ensure to such
women the right: To have access to adequate health care facilities, including information, counsel-
ling and services in family planning.

P Art 23 CRC: 1. States Parties recognize that a mentally or physically disabled child should enjoy a full
and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child’s active
participation in the community. 2. States Parties recognize the right of the disabled child to special care
and shall encourage and ensure the extension, subject to available resources, to the eligible child and
those responsible for his or her care, of assistance for which application is made and which is appro-
priate to the child’s condition and to the circumstances of the parents or others caring for the child. 3.
Recognizing the special needs of a disabled child, assistance extended in accordance with paragraph
2 of the present article shall be provided free of charge, whenever possible, taking into account the fi-
nancial resources of the parents or others caring for the child, and shall be designed to ensure that the
disabled child has effective access to and receives education, training, health care services, rehabilita-
tion services, preparation for employment and recreation opportunities in a manner conducive to the
child’s achieving the fullest possible social integration and individual development, including his or her
cultural and spiritual development.4. States Parties shall promote, in the spirit of international cooper-
ation, the exchange of appropriate information in the field of preventive health care and of medical,
psychological and functional treatment of disabled children, including dissemination of and access to
information concerning methods of rehabilitation, education and vocational services, with the aim of
enabling States Parties to improve their capabilities and skills and to widen their experience in these
areas. In this regard, particular account shall be taken of the needs of developing countries.

The Committee on the Rights of the Child has criticized the incompatibility of a proposed free trade
agreement being negotiated by three Latin American countries and the United States with respect to
the right to health as protected by the CRC and in particular the right to access low costs drugs and so-
cial services by poor people.” It went on to recommend that a study on the impact of trade standards
should be carried out.”

77 CERD General Recommendation XXX (Sixty-fifth session, 2004): Discrimination Against Non-Citizens, A/59/18 (2004) 93 at para. 36.
78 Observaciones Finales del Comité de Derechos del Nifio: Ecuador. CRC/C/15/Add.262. Examen de los informes presentados por los Esta-
dos bajo el articulo 44 de la Convencidn Internacional de los Derechos del Nifio (13/09/05)

79 In so doing the Committee was reiterating the recommendations issued by the CESCR in June 2004 (E/C.12/1/Add.100), which urged Ecu-
ador to “conduct an evaluation of the effects of international trade standards on the right to health of all persons and to make ample use of
the flexibility clauses allowed by the Agreement on Trade-Related Aspects of Intellectual Property of the World Trade Organization (WTO), so
as to provide access to generic drugs and, more generally, to enable the universal enjoyment of the right to health in Ecuador.”
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P Art 28 CMW: Migrant workers and members of their families shall have the right to receive any
medical care that is urgently required for the preservation of their life or the avoidance of irrepar-
able harm to their health on the basis of equality of treatment with nationals of the State con-
cerned. Such emergency medical care shall not be refused them by reason of any irregularity with
regard to stay or employment.

» Art 43 CMW: 1. Migrant workers shall enjoy equality of treatment with nationals of the State of
employment in relation to: (e) Access to social and health services, provided that the requirements
for participation in the respective schemes are met; 2. States Parties shall promote conditions to
ensure effective equality of treatment to enable migrant workers to enjoy the rights mentioned in
paragraph 1 of the present article whenever the terms of their stay, as authorized by the State of
employment, meet the appropriate requirements.

» Art 45(1)(c) CMW: 1. Members of the families of migrant workers shall, in the State of employ-
ment, enjoy equality of treatment with nationals of that State in relation to: Access to social and
health services, provided that requirements for participation in the respective schemes are met;

P Art 1 CPRD: The purpose of the present Convention is to promote, protect and ensure the full
and equal enjoyment of all human rights and fundamental freedoms by all persons with disabil-
ities, and to promote respect for their inherent dignity.

P Art 12 CPRD: States Parties reaffirm that persons with disabilities have the right to recognition
everywhere as persons before the law. (2) States Parties shall recognize that persons with dis-
abilities enjoy legal capacity on an equal basis with others in all aspects of life. (3) States Parties
shall take appropriate measures to provide access by persons with disabilities to the support they
may require in exercising their legal capacity. (4) States Parties shall ensure that all measures that
relate to the exercise of legal capacity provide for appropriate and effective safequards to prevent
abuse in accordance with international human rights law.

Article 25 CRPD: States Parties recognize that persons with disabilities have the right to the enjoy-
ment of the highest attainable standard of health without discrimination on the basis of disability.

P States Parties shall take all appropriate measures to ensure access for persons with disabilities to
health services that are gender-sensitive, including health-related rehabilitation.

P Article 23 Convention Relating to the Status of Refugees

The Contracting States shall accord to refugees lawfully staying in their territory the same treatment
with respect to public relief and assistance as is accorded to their nationals.

» Article 3 Charter on the Right to Health: Duty of States to institute health services that are
available, accessible and affordable for every individual.

» Principle 1 WMA Declaration on the Rights of the Patients: Every person is entitled without
discrimination to appropriate medical care.

P Principle 4 IAPO Declaration:
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Patients must have access to the healthcare services warranted by their condition. This includes
access to safe, quality and appropriate services, treatments, preventive care and health promo-
tion activities. Provision should be made to ensure that all patients can access necessary services,
regardless of their condition or socio-economic status. For patients to achieve the best possible
quality of life, healthcare must support patients’ emotional requirements, and consider non-
health factors such as education, employment and family issues which impact on their approach
to healthcare choices and management

» Declaration on Medical Care for Refugees (World Medical Association)®

Physicians have a duty to provide appropriate medical care regardless of the civil or political status of
the patient, and governments should not deny patients the right to receive, nor should they interfere
with physicians’ obligation to administer, adequate treatment; and Physicians cannot be compelled
to participate in any punitive or judicial action involving refugees or IDPs or to administer any non-
medically justified diagnostic measure or treatment, such as sedatives to facilitate easy deportation
from the country or relocation; and Physicians must be allowed adequate time and sufficient resources
to assess the physical and psychological condition of refugees who are seeking asylum.

P UN treaty bodies have frequently condemned states for failing to ensure equal access to medical
services (often due to a lack of sufficient resources) for marginalized and vulnerable groups. These
groups have included indigenous people living in extreme poverty?!; refugees of a particular na-
tionality®?; children, older persons, and persons with physical and mental disabilities®, those living
in rural areas where the geographical distribution of health services and personnel shows a heavy
urban bias.®* In one country, the CESCR noted with regret that 90 percent of the population had
no access to health services.®® In another case, a state was criticized for inadequate medical care
provided to low-income patients and was urged to subsidize expensive drugs required by chroni-
cally ill and mentally ill patients.®

Treaty bodies have emphasized the importance of ensuring that those infected with particular dis-
eases such as HIV/AIDS, should not be the subject of discrimination and stigmatized as a result.®”

80 www.wma.net/e/policy/m10.htm

81 CERD COs on Bolivia, CERD, A/51/18 (1996) 41 at paras. 268 and 284. See also CESCR COs on Mexico, E/2000/22 (1999) 62 at paras. 404
where state was urged to take more effective measures to ensure access to basic health-care services for all children and to combat mal-
nutrition, especially among children belonging to indigenous groups living in rural and remote areas.

82 CERD COs on Japan, CERD, A/56/18 (2001) 34 at para. 177 — different standards of treatment applicable to Indochinese refugees compa-
red to those from other nationalities

83 CESR. Concluding Observations: Nepal, 2001 (¥*E/202/22).

84 CESCR COs on Mali, ICESCR, E/1995/22 (1994) 64 at para 350. See also Guatemala, ICESCR, E/1997/22 (1996) 29 at para. 134; Paraguay,
ICESCR, E/1997/22 (1996) 22 at para. 78 — noting also the very small number of very small number of medical and paramedical personnel

in the country as a whole. See also Mongolia, E/2001/22 (2000) 53 at para 273 — long term deterioration in health situation and need to
improve access to health-care services in rural areas and for the poor.

85 COs on Nepal, ICESCR, E/2002/22 (2001) 83 at para 543 — the Committee went on to note that under the current national health plan for
1997-2017, the role of the State in the development of a national health care system, consistent with the structural adjustment programs,
is minimized. It further noted that the mental health service was insufficient and that no community mental health program was available.

86 Concluding observations on China (E/C.12/1/ADD.107 (CESCR, 2005), para. 87. See also criticism of Russia for frequent failure of hospitals
and clinics in poor regions to stock essential drugs (E/C.12/1/ADD.94 (CESCR, 2003), para. 31.

87 CEDAW COs on Guinea, A/56/38 part Il (2001) 55 at para. 131 and ICESCR COs on Russian Federation, E/2004/22 (2003) 64 at para 504
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Two groups which continue to suffer from unequal access to health services are women and young
people, frequently resulting in high mortality rates.®® Both groups, particularly women living in
rural areas®® as well as especially vulnerable groups of children such as girls, indigenous children
and children living in poverty, will often experience multiple discrimination, requiring specific tar-
geted measures and sufficient budgetary allocations.*®

2.4 Providers’ Rights

Numerous international treaties and conventions include rights designed to protect workers and en-
sure safe and healthy work environments. The United Nations and its agencies, including the Interna-
tional Labor Organization, have developed some of these international labor standards and monitored
their implementation. This section presents several standards and how they have been interpreted in
relation to three key rights for health care and service providers. These include the right to (i) work in
decent conditions (including fair pay); (ii) freedom of association (including trade unions and the right
to strike) and (iii) due process and related rights such as fair hearing, effective remedy, protection of
privacy and reputation and freedom of expression and information.

Part | of this section covers the right to work in decent conditions, Part Il discusses the right to freedom of
association and Part Il explores interpretation of the right to due process and related rights. Each section
begins with a discussion of the significance of that particular right for providers, followed by examples of
potential violations. Then the relevant labor standards from various UN treaties are reproduced, including
those of general application and standards that make reference particular groups. Finally, key interpretative
materials are summarized in bullet point format. Interpretive guidelines are drawn from the concluding
observations, general comments and case law of official monitoring bodies.

Right to Work in Decent Conditions

United Nations bodies have made it clear that there is no right to be provided with work or the occupation
of one’s choice. However, states must refrain from unduly hindering the ability of individuals to freely pursue

88 Peru, ICESCR, E/1998/22 (1997) 33 at para. 152. See also Ukraine, ICESCR, E/2002/22 (2001) 78 at paras. 499 and 512 - deterioration in
the health of the most vulnerable groups, especially women and children, and in the quality of health services. State urged to ensure
that its commitment to primary health care is met by adequate allocation of resources and that all persons, especially from the most
vulnerable patients.

91 ICESCR. Concluding Observations of the Committee on Economic, Social and Cultural Rights: Peru, 1997. (E/1998/22)
92 CEDAW. Report of the Committee on the Elimination of Discrimination against Women: Burkina Faso, 2000 (A/55/38)
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their chosen career. Furthermore, they are required to ensure the fair treatment of migrant workers. This
is particularly relevant for medical professionals, who are often recruited from overseas to staff hospitals
and clinics. The Convention on Migrant Workers emphasizes states’ obligation to foreign-born employees.

United Nations treaty bodies have conducted non-exhaustive surveys of workers’ pay and conditions
and these investigations have resulted in specific reference to the treatment of healthcare personnel.
The concern for medical professionals is driven in part by the poor levels of remuneration that they
receive in some countries.

Right to Work

EXAMPLES OF POTENTIAL VIOLATION

m All overseas migrant workers from country X, including a number employed as doctors and nurses,
are summarily expelled after diplomatic relations are broken off following a trade dispute.

B Female employees are subject to frequent sexual harassment by other members of staff
with no action taken to stop harassment.

B There is no regulation of working hours for medical staff that are frequently required to
work in excess of 80 hours per week.

HUMAN RIGHTS STANDARTS AND RELEVANT INTERPRETATIONS

» Article 23(1) Universal Declaration of Human Rights (‘UDHR’):

Everyone has the right to work, to free choice of employment, to just and favorable conditions of work
and to protection against unemployment

P Article 6(1) International Covenant on Economic, Social and Cultural Rights (‘ICESCR’):
1. The States Parties to the present Covenant recognize the right to work, which includes the right of
everyone to the opportunity to gain his living by work which he freely chooses or accepts, and will take

appropriate steps to safequard this right.

Committee on Economic, Social and Cultural Rights (‘CESCR’) General Comment 18 on The Right to
Work:

Para 1:

The right to work is essential for realizing other human rights and forms an inseparable and inherent part
of human dignity. Every individual has the right to be able to work, allowing him/her to live in dignity. The
right to work contributes at the same time to the survival of the individual and to that of his/her family, and
insofar as work is freely chosen or accepted, to his/her development and recognition within the community

Para 4:

The right to work, as guaranteed in the ICESCR, affirms the obligation of States parties to assure in-
dividuals their right to freely chosen or accepted work, including the right not to be deprived of work
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unfairly. This definition underlines the fact that respect for the individual and his dignity is expressed
through the freedom of the individual regarding the choice to work, while emphasizing the importance
of work for personal development as well as for social and economic inclusion.

=  CESCR GC 18, paras. 6, 23, and 25: The right to work does not mean there is an abso-
lute and unconditional right to obtain employment but that rather that the state should
ensure that neither itself or others (such as private companies) do anything unreasonably
or in a discriminatory way to prevent a person from earning a living or practicing their
profession.

= CESCR GC 16, para. 23: Implementing article 3, in relation to article 6, requires inter alia, that
in law and in practice, men and women have equal access to jobs at all levels and all occupa-
tions and that vocational training and guidance programmes, in both the public and private
sectors, provide men and women with the skills, information and knowledge necessary for
them to benefit equally from the right to work.

In addition to frequent criticisms of states’ high levels of unemployment, the CES CR has also con-
demned (a) the expulsion of HIV-positive foreign workers with valid work permits;®® (b) the dispropor-
tionate number of women in low paid part time work;** and (c) the downsizing of the public sector
with significant social repercussions.®

P International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD)

= The CERD has expressed concern on numerous occasions about the failure of states to address
the lack of employment opportunities for ethnic minorities and migrant workers®.

= The CERD has held that the examination and quota system for doctors trained overseas did
not breach a migrant worker’s right, under Article 5(e)(i) of the ICERD. Article 5(e)(i) guaran-
tees the right to work and freely choose employment without distinction as to race, color, or
national or ethnic origin.”’

Article 11 UN Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society
to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms 1998°%:
Everyone has the right, individually and in association with others, to the lawful exercise of his or her
occupation or profession. Everyone who, as a result of his or her profession, can affect the human dig-
nity, human rights and fundamental freedoms of others should respect those rights and freedoms and
comply with relevant national and international standards of occupational and professional conduct
or ethics.

93 ICESCR. Concluding Observations: United Kingdom of Great Britain and Northern Ireland, 1997. (E/1998/22), See also concluding obser-
vations on Ukraine, 1995 (E/1996/22)

94 ICESCR. Concluding Observations: Solomon Island, 1999. (E/2000/22)
95 CERD. Concuding Observations of the Committee on the Elimination of Racial Discrimination: Poland, 1997. (A/52/18)

96 CERD. Concluding Observations of the Committee on the Elimination of Racial Discrimination: Poland, 1997. (A/52/18). See also concluding
observations Norway, 1994 (A/49/18); United Kingdom of Great Britain and Northern Ireland, 1991 (A/46/18); Israel, 1998 (A/53/18); The
Netherlands, 1998 (A/53/18); Lebanon, 1998 (A/53/18); Azerbaijan, 1999 (A/54/18); Denmark, 2000 (A/55/18); Latvia, 2003 (A/58/18);
Iceland, 2005 (A/60/18); and Turkmenistan, 2005 (A/60/18).

97 CERD. Opinion regarding B. M. S. v. Australia, 1996. (C/54/D/8/1996); Procedural Decisions, 1999. (A/54/18).
98 UN General Assembly Resolution 53/144. December 9, 1998.
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Standards related to women

» Article 11(1) Convention on the Elimination of All Forms of Discrimination Against
Women (‘CEDAW’):

States Parties shall take all appropriate measures to eliminate discrimination against women in the
field of employment in order to ensure, on a basis of equality of men and women, the same rights, in
particular

(a) the right to work as an inalienable right of all human beings.

(c) The right to free choice of profession and employment, the right to promotion, job security and all
benefits and conditions of service and the right to receive vocational training and retraining, including
apprenticeships, advanced vocational training and recurrent training;

Standards related to migrant workers

» Article 51 International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families

Migrant workers who in the State of employment are not permitted freely to choose their remunerated
activity shall neither be regarded as in an irregular situation nor shall they lose their authorization of
residence by the mere fact of the termination of their remunerated activity prior to the expiration of
their work permit, except where the authorization of residence is expressly dependent upon the specific
remunerated activity for which they were admitted. Such migrant workers shall have the right to seek
alternative employment, participation in public work schemes and retraining during the remaining
period of their authorization to work, subject to such conditions and limitations as are specified in the
authorization to work.

Right to Fair Pay and Safe Working Conditions

EXAMPLES OF POTENTIAL VIOLATIONS

B Nurses and ancillary staff are paid less than the national minimum wage;

B A staff canteen remains open despite repeatedly failing to meet basic hygiene standards;

B Medical staff in the X-ray department are frequently exposed to dangerously high levels of
radiation due to faulty equipment that has not been checked or replaced;

B A nurse is infected with HIV due to improperly sterilized medical equipment

HUMAN RIGHTS STANDARDS AND INTERPRETATIONS

P Art 7 ICESCR: The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of just and favourable conditions of work which ensure, in particular: (a) Remu-
neration which provides all workers, as a minimum, with: (i) Fair wages and equal remunera-
tion for work of equal value without distinction of any kind, in particular women being guaran-
teed conditions of work not inferior to those enjoyed by men, with equal pay for equal work;
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(ii) A decent living for themselves and their families in accordance with the provisions of the
present Covenant; (b) Safe and healthy working conditions; (c) Equal opportunity for everyone
to be promoted in his employment to an appropriate higher level, subject to no considerations
other than those of seniority and competence; (d) Rest, leisure and reasonable limitation of
working hours and periodic holidays with pay, as well as remuneration for public holidays.

P Article 12 ICESCR: (1) The States Parties to the present Covenant recognize the right of every-
one to the enjoyment of the highest attainable standard of physical and mental health.(2) The
steps to be taken by the States Parties to the present Covenant to achieve the full realization
of this right shall include those necessary for ... (b) [t]he improvement of all aspects of environ-
mental and industrial hygiene. ...

The CES CR has expressed concern about a range of working-condition issues, including: the need to har-
monize the labor code with international standards, especially with regard to maternity leave;* disparities
in pay and conditions between the private and public sectors (in teaching);'® discrimination in employment
on the grounds of political opinion;* the lack of a national minimum wage for public sector employees and
the serious deterioration of some of those employees’ (specifically, teachers’) salaries in terms of purchas-
ing power; the conflictual nature of relations between teachers and the state and the apparent ineffective-
ness of the measures taken to remedy that situation;!?? ineffective campaigns to increase awareness of
hygiene and safety in the workplace where they are frequently below established standards;® the fact that
standards for the protection of workers concerning limits on the duration of the working day and weekly
rest are not always fully met due to some areas of the private sector being dilatory in enforcing the relevant
legislation; the lack of legislation to protect workers who are not covered by collective bargaining agree-
ments in relation to a minimum wage, health and maternal benefits, and safe working conditions;'%* unsafe
working conditions and lack of compensation for workplace injury;1% the privatization of labor inspections
and control systems;% legislation that favors individual negotiation with employers over collective bargain-
ing;'% the need for effective implementation of legislative provisions concerning job security;'® and the
allowance of excessive working hours in both the public and private sectors®.

» International Convention on Civil and Political Rights (CCPR)

= The UN Human Rights Council (HRC) has condemned sexual harassment in the workplace!°
and the lack of implementation of laws concerning labor standards. Laws concerning labor
standards include those that call for adequate monitoring of working conditions and sufficient
funding for labor inspection workforce.!

99 ICES CR. Concluding Observations of the Committee on Economic, Social and Cultural Rights: Ecuador, 1990. (E/1991/23).
100 ICES CR. Concluding Observations: Spain, 1991. (E/1992/23); Concluding observations Columbia, 1991 (E/1992/23).

101 ICES CR. Concluding Observations: Germany, 1993. (E/1994/23).

102 ICES CR. Concluding Observations: Uruguay, 1994. (E/1995/22). See also concluding observations Finland, 1996. (E/1997/22).
103 ICES CR. Concluding Observations: Argentina, 1994. (E/1995/22).

104 ICES CR. Concluding Observations: Austria, 1994. (E/1995/22).

105 ICES CR. Concluding Observations: Suriname, 1995. (E/1996/22).

106 ICES CR. Concluding Observations: Argentina, 1999. (E/2000/22).

107 ICES CR. Concluding Observations: Australia, 2000. (E/2001/22).

108 ICES CR. Concluding Observations: Finland, 2000. (E/2001/22).

109 ICES CR. Concluding Observations: Japan, 2001. (E/2002/22).

110 ICCPR. Chile, 1999. (A/54/40 [vol. 1]). See also ICCPR. Trinidad and Tobago, 2001. (A/56/40 [vol. I]).

111 ICCPR. Dominican Republic, 1993. (A/48/40 [vol. I]). See also ICES CR. El Salvador, 1996. (E/1997/22).
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» Article 4 International Labor Organization (ILO) Occupation Safety and Health Con-
vention No0.155,1981 The state is under an obligation to formulate, implement and peri-
odically review a coherent national policy on occupational safety, occupational health and the
working environment with the aim of preventing accidents and injury to health arising out of,
linked with or occurring in the course of work, by minimizing, so far as is reasonably practi-
cable, the causes of hazards inherent in the working environment.

D Article 3(1) ILO Occupational Health Services Convention No.161,1985'*3

States undertake to develop progressively occupational health services for all workers, including those
in the public sector.

» Article 2(1) ILO Promotional Framework for Occupational Safety and Health Conven-
tion No. 187, 2006:** States under a duty to promote continuous improvement of occupa-
tional safety and health to prevent occupational injuries, diseases and deaths, by the develop-
ment, in consultation with the most representative organizations of employers and workers, of
a national policy, national system and national programme.

Standards related to nursing staff
» ILO Nursing Personnel Convention'* No. 149, 1977
Article 1(2) : This Convention applies to all nursing personnel, wherever they work.

Article 2 (1). Each Member which ratifies this Convention shall adopt and apply, in a manner appro-
priate to national conditions, a policy concerning nursing services and nursing personnel designed,
within the framework of a general health programme, where such a programme exists, and within
the resources available for health care as a whole, to provide the quantity and quality of nursing care
necessary for attaining the highest possible level of health for the population. (2). In particular, it shall
take the necessary measures to provide nursing personnel with-- (a) education and training appropri-
ate to the exercise of their functions; and (b) employment and working conditions, including career
prospects and remuneration, which are likely to attract persons to the profession and retain them in
it. (3). The policy mentioned in paragraph 1 of this Article shall be formulated in consultation with the
employers’ and workers’ organizations concerned, where such organizations exist. (4). This policy shall
be co-ordinate with policies relating to other aspects of health care and to other workers in the field of
health, in consultation with the employers’ and workers’ organizations concerned.

Article 6: Nursing personnel shall enjoy conditions at least equivalent to those of other workers in the
country concerned in the following fields: (a) hours of work, including regulation and compensation of
overtime, inconvenient hours and shift work; (b) weekly rest; (c) paid annual holidays; (d) educational
leave; (e) maternity leave; (f) sick leave; (g) social security.

112 International Labour Organization (ILO). Occupational Health Services Convention No. 155, 1981.http://www.ilocarib.org.tt/ projects/
cariblex/conventions_19.shtml.

113 ILO. Occupational Health Services Convention No. 161, 1985. http://www.ilo.org/ilolex/cgi-lex/convde.pl?C161.
114 1LO. Promotional Framework for Occupational Safety and Health Convention. http://www.ilo.org/ilolex/cgi-lex/convde.pl?C187
115 | LO. Table of ratifications. http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C149.
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Article 7: Each Member shall, if necessary, endeavour to improve existing laws and regulations on
occupational health and safety by adapting them to the special nature of nursing work and of the en-
vironment in which it is carried out.

UN treaty-monitoring bodies have made specific reference to health personnel on numerous occa-
sions. There is general consensus about the need to take measures to increase the salaries of nurses.!®
The failure to pay medical staff their salaries for extended periods also presents an issue, as it leads
many doctors to seek employment overseas. Monitoring bodies have also noted the pressing need
to allocate funds to hospitals and health care services on a priority basis in order to restore health
services to an operational level and to ensure those doctors, nurses, and other medical personnel are
able to resume work as soon as possible. The low wages of the medical staff and the suboptimal living
and working conditions in hospitals have also generated concern. Finally, the “brain drain” associated
with the exodus of health professionals due to poor working conditions in the health sector in their
home countries has been cited as problematic.'’

Standards related to woman

» Article 10(2) ICESCR: Special protection should be accorded to mothers during a reasonable
period before and after childbirth. During such period working mothers should be accorded
paid leave or leave with adequate social security benefits.

» Article 7 ICESCR: The States Parties to the present Covenant recognize the right of every-
one to the enjoyment of just and favorable conditions of work which ensure, in particular:
(a) Remuneration which provides all workers, as a minimum, with: (i) Fair wages and equal
remuneration for work of equal value without distinction of any kind, in particular women
being guaranteed conditions of work not inferior to those enjoyed by men, with equal pay for
equal work; (ii) A decent living for themselves and their families in accordance with the provi-
sions of the present Covenant; (b) Safe and healthy working conditions; (c) Equal opportunity
for everyone to be promoted in his employment to an appropriate higher level, subject to no
considerations other than those of seniority and competence; (d) Rest, leisure and reasonable
limitation of working hours and periodic holidays with pay, as well as remuneration for public
holidays.

CESCR GC 16, para. 24: Article 7 (a) of the Covenant requires States parties to recognize the right of
everyone to enjoy just and favorable conditions of work and to ensure, among other things, fair wages
and equal pay for work of equal value. Article 3, in relation to article 7 requires, inter alia, that the State
party identify and eliminate the underlying causes of pay differentials, such as gender-based job evalu-
ation or the perception that productivity differences between men and women exist. Furthermore, the
State party should monitor compliance by the private sector with national legislation on working con-
ditions through an effectively functioning labour inspectorate. The State party should adopt legislation
that prescribes equal consideration in promotion, non-wage compensation and equal opportunity and
support for vocational or professional development in the workplace. Finally, the State party should

116 | CESCR. Concluding Observations of the Committee on Economic, Social and Cultural Rights: Uruguay, 1997. (E/1998/22).
117 ICESCR. Concluding Observations: Zambia, 2005. (E/2006/22).
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reduce the constraints faced by men and women in reconciling professional and family responsibilities
by promoting adequate policies for childcare and care of dependent family members.

» Article 11(1) Convention on the Elimination of All Forms of Discrimination Against
Women (‘CEDAW’): States Parties shall take all appropriate measures to eliminate discrimi-
nation against women in the field of employment in order to ensure, on a basis of equality of
men and women, the same rights, in particular: (a) the right to work as an inalienable right
of all human beings. (c) The right to free choice of profession and employment, the right to
promotion, job security and all benefits and conditions of service and the right to receive vo-
cational training and retraining, including apprenticeships, advanced vocational training and
recurrent training.

=  CEDAW has offered frequent criticism of the disproportionate number of women occupying
low-paid, low-skilled, and part-time work, including in the health sector.*®* The CEDAW com-
mittee has also highlighted the relative absence of women from high decision-making profes-
sional and administrative positions in both the public and private sectors (evidence of the
so-called “glass-ceiling” phenomenon).*®

=  CEDAW has also condemned: the lack of regulations to penalize and remedy sexual harass-
ment in the workplace in the private sector;'?° 2! the poor working conditions of women work-
ers in both the private and the public sectors, particularly with respect to the non-implemen-
tation of minimum wage levels and the lack of social and health benefits;!*? discrimination
against women on the grounds of pregnancy and maternity in spite of policies that prohibit
this practice;'?® the lack of affordable childcare;'** and the need to expand the number of
créches available for working mothers.'?

Standards related to race, noncitizens, and migrant workers

» Article 5(e)(i) CERD: /In compliance with the fundamental obligations laid down in Article 2
of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination
in all its forms and to guarantee the right of everyone, without distinction as to race, color, or
national or ethnic origin, to equality before the law, notably in the enjoyment of the rights to
work, to free choice of employment, to just and favorable conditions of work, to protection
against unemployment, to equal pay for equal work, to just and favorable remuneration.

118 CEDAW. Report of the Committee on the Elimination of Discrimation against Women: Belarus, 2004. (A/59/38 [part I]).

119 CEDAW. Report of the Committee: Finland, 1995. (A/50/38). See also reports of the committee on Ethiopia, 1996 (A/51/38) and Albania,
2003 (A/58/38 [part I]).

120 CEDAW. Report of the Committee: Argentina, 1997. (A/52/38/Rev. 1 [part Il ]). See also report of the committee on Cuba, 2000 (A/55/38
[part 11])

121 CEDAW. Report of the Committee: China, 1999. (A/54/38/Rev.1 [part 1]).

122 CEDAW. Report of the Committee: Bangladesh, 1997. (A/52/38/Rev.1 [part II ]).

123 CEDAW. Report of the Committee: Guyana, 2001. (A/56/38 [part Il ]). The committee recommended development of a national policy
for the private and public sectors to include minimum mandatory and paid maternity and parental leave and also to include provisions
for effective sanctions and remedies for violation of laws regarding maternity leave. It also recommended establishment of training pro-
grams for the staff of the labor office to facilitate prosecution and ensure the effective enforcement of existing laws for both the public
and private sectors.

124 port of the Committee: Ireland, 2005. (A/60/38 [part 11 ]).

125 CEDAW. Report of the Committee: Bangladesh, 2004. (A/59/38 [part 11 ]).
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CERD GC 30, paras. 33—35: [The committee recommends] that the States parties to the Convention, as
appropriate to their specific circumstances, adopt the following measures.... (33) Take measures to elimi-
nate discrimination against non-citizens in relation to working conditions and work requirements, including
employment rules and practices with discriminatory purposes or effects; (34) Take effective measures to
prevent and redress the serious problems commonly faced by non-citizen workers, in particular by non-
citizen domestic workers, including debt bondage, passport retention, illegal confinement, rape and physi-
cal assault; (35) Recognize that, while States parties may refuse to offer jobs to noncitizens without a work
permit, all individuals are entitled to the enjoyment of labour and employment rights, including the freedom
of assembly and association, once an employment relationship has been initiated until it is terminated.

» Article 25 International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (1) Migrant workers shall enjoy treatment not
less favourable than that which applies to nationals of the State of employment in respect of
remuneration and: (a) Other conditions of work, that is to say, overtime, hours of work, weekly
rest, holidays with pay, safety, health, termination of the employment relationship and any
other conditions of work which, according to national law and practice, are covered by these
terms; (b) Other terms of employment, that is to say, minimum age of employment, restriction
on home work and any other matters which, according to national law and practice, are con-
sidered a term of employment. (2) It shall not be lawful to derogate in private contracts of em-
ployment from the principle of equality of treatment referred to in paragraph 1 of the present
article. (3) States Parties shall take all appropriate measures to ensure that migrant workers
are not deprived of any rights derived from this principle by reason of any irregularity in their
stay or employment. In particular, employers shall not be relieved of any legal or contractual
obligations, nor shall their obligations be limited in any manner by reason of such irregularity.

» Article 70: States Parties shall take measures not less favourable than those applied to na-
tionals to ensure that working and living conditions of migrant workers and members of their
families in a regular situation are in keeping with the standards of fitness, safety, health and
principles of human dignity.

Right to Freedom of Association

The ability of workers to be able to form, join and run associations without undue interference is criti-
cal to their ability to effectively defend their rights and to healthcare professionals enjoy the same col-
lective action rights as other employees. Although the health sector provides an essential service, this
would only preclude its members from collective action in certain exceptional circumstances. More-
over, although UN jurisprudence on freedom of association has focused on the treatment of NGOs and
political parties, the interpretation of the core aspects of the right can be also applied to professional
associations or trade unions. The latter are also the subject of relevant International Labor Organiza-
tion (‘ILO’) standards.

Certain provisions of the UN Human Rights Defenders Declaration emphasize the role of healthcare
providers as human rights defenders who implement and protect social rights and fundamental civil
rights, such as life and freedom from torture and inhuman or degrading treatment.!?

126 UN Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized
Human Rights and Fundamental Freedoms. (A/RES /53/144). http://www.unhchr.ch/huridocda/huridoca.nsf/ (Symbol)/A.RES .53.144.En.

52 | HUMAN RIGHTS IN PATIENT CARE: GEORGIA



SECTION 2.4

Right to Freedom of Association and Assembly

EXAMPLES OF POTENTIAL VIOLATIONS

B A professional medical association is not approved by the Ministry of Health because its
president is a leading member of an opposition political party

B Authorities prevent a rally for improved pay and conditions for health workers from taking
place without any justification

HUMAN RIGHTS STANDARDS AND RELEVANT INTERPRETATIONS

General standards

» Article 20 Universal Declaration of Human Rights (UDHR): (1) Everyone has the right to
freedom of peaceful assembly and association. (2) No one may be compelled to belong to an
association.

D Article 21 International Covenant on Civil and Political Rights (ICCPR): The right of peace-
ful assembly shall be recognized. No restrictions may be placed on the exercise of this
right other than those imposed in conformity with the law and which are necessary in a
democratic society in the interests of national security or public safety, public order (order
public), the protection of public health or morals or the protection of the rights and free-
doms of others.

Although freedom of assembly is not an absolute right, any restrictions on the ability of people to peacefully
protest must be justified in line with the conditions explicitly stated in Article 21 of the ICCPR.*%’

Article 21 ICCPR: (1) Everyone shall have the right to freedom of association with others, includ-
ing the right to form and join trade unions for the protection of his interests. (2) No restrictions
may be placed on the exercise of this right other than those which are prescribed by law and which
are necessary in a democratic society in the interests of national security or public safety, public
order (order public), the protection of public health or morals or the protection of the rights and
freedoms of others. This article shall not prevent the imposition of lawful restrictions on members
of the armed forces and of the police in their exercise of this right. (3) Nothing in this article shall
authorize States Parties to the International Labour Organisation Convention of 1948 concerning
Freedom of Association and Protection of the Right to Organize to take legislative measures which
would prejudice, or to apply the law in such a manner as to prejudice, the guarantees provided for
in that Convention.

= |tis not clear whether Article 22 of the ICCPR also includes the freedom not to join an associa-
tion, in which case trade union “closed shop” practices would amount to a breach, although it
is probable that the article does include this freedom.!%

=  Procedural formalities for recognition of associations must not be so onerous as to amount to
a substantive restriction on Article 22 of the ICCPR.?*®

127 S . Joseph, J. Schultz, and M. Castan. The ICCPR: Cases, Materials and Commentary. (Oxford: Oxford University Press, 2004), 569.
128 | bid., 582. See also HRC. Gauthier v. Canada. Communication No. 633/1995. Views adopted May 5, 1999.

129 HRC. Concluding Observations of the Human Rights Committee: Belarus, 1997. (CCPR/C/79/Add.); Concluding Observations:Lithuania,
1997. (CCPR/C/79/Add.87).
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= Although legislation governing the incorporation and status of associations may be, on its
face, compatible with Article 22, de facto state practice restricting the right to freedom of as-
sociation through a process of prior licensing and control has been condemned.**°

» Article 2 ILO Convention No. 87 on the Freedom of Association and Protection of the
Right to Organise*': Workers and employers, without distinction whatsoever, shall have the
right to establish and, subject only to the rules of the organisation concerned, to join organisa-
tions of their own choosing without previous authorisation.

=  The right to establish and to join organizations for the promotion and defense of workers’
interests without previous authorization is a fundamental right under Article 2 of ILO Conven-
tion No. 87 that should be enjoyed by all workers without any distinction whatsoever; hospital
personnel are entitled to take full advantage of this right.!*?

= A law providing that the right of association is subject to authorization granted by a govern-
ment department purely in its discretion is incompatible with the principle of freedom of as-
sociation as guaranteed by ILO Convention No. 873

» UN Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (the
Human Rights Defenders Declaration) 1998'%*

Article 1: Everyone has the right, individually and in association with others, to promote and to strive
for the protection and realization of human rights and fundamental freedoms at the national and in-
ternational levels.

Article 5: For the purpose of promoting and protecting human rights and fundamental freedoms, everyone
has the right, individually and in association with others, at the national and international levels: (a) To meet
or assemble peacefully; (b) To form, join and participate in nongovernmental organizations, associations or
groups; (c) To communicate with non-governmental or intergovernmental organizations.

Standards Related To Women
Article 5(d)(ix) CERD:

In compliance with the fundamental obligations laid down in Article 2 of this Convention, States
Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guar-
antee the right of everyone, without distinction as to race, color, or national or ethnic origin, to
equality before the law, notably in the enjoyment of [t]he right to freedom of peaceful assembly
and association.

130 HRC. Concluding Observations: Lebanon, 1997. (A/52/40 [vol. 1]).
131 ILO. Table of ratifications. http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C087.
132 ILO. Freedom of Association: Digest of Decisions and Principles of the Freedom of Association Committee, 2005

133 ILO. Freedom of Association: Digest of Decisions and Principles, 2005; Digest of Decisions and Principles, 1996; and 332nd Report of the
Freedom of Association Committee. Case No. 2225.

134 UN General Assembly Resolution 53/144. December 9, 1998. http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A. RES .53.144.
En.
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Trade Unions and the Right to Strike

EXAMPLES OF POTENTIAL VIOLATIONS

B Health sector trade unions or professional associations have not been approved by the
Ministry of Health to represent members;

B A nurse cannot work at a particular hospital unless she joins the only trade union
recognized by the management, as part of a “closed shop” agreement;

B Some doctors and nurses are dismissed after taking collective action over their poor pay
and conditions

HUMAN RIGHTS STANDARDS AND RELEVANT INTERPRETATIONS

P Article 22 ICCPR: (1) Everyone shall have the right to freedom of association with others, includ-
ing the right to form and join trade unions for the protection of his interests. (2) No restrictions
may be placed on the exercise of this right other than those which are prescribed by law and
which are necessary in a democratic society in the interests of national security or public safety,
public order (ordre public), the protection of public health or morals or the protection of the
rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions
on members of the armed forces and of the police in their exercise of this right. (3) Nothing in
this article shall authorize States Parties to the International Labor Organization Convention of
1948 concerning Freedom of Association and Protection of the Right to Organize to take legisla-
tive measures which would prejudice, or to apply the law in such a manner as to prejudice, the
guarantees provided for in that Convention.

= Trade unions have specific protection under Article 22(1) of the ICCPR;** Article 22(3) empha-
sizes preexisting obligations under ILO Convention 87;

= The need for multiple trade unions to be lawfully guaranteed has been emphasized by both the
HRC and the CES CR,**® and the absence of enabling legislation has been condemned.'¥;

= Workers’ rights—including collective bargaining, protection against reprisals for exercising free
association rights, and freedom from unnecessary interference in trade union activities—have
been reaffirmed by the HRC'*® and the CES CR!* on numerous occasions;

= The HRC has found breaches of both Article 22 and 19 (free expression) for the unlawful deten-
tion of individuals because of their trade union activities.*°

135 A rticle 22(1) of the ICCPR reads: Everyone shall have the right to freedom of association with others, including the right to form and join
trade unions for the protection of his interests.

136 | CCPR. Brazil, 1996. (A/51/40 [vol. 1]); ICES CR. Rwanda, 1989. (E/1989/22).

137 | CCPR. Georgia, 1997. (A/52/40 [vol. I]).

138 | CCPR. Costa Rica, 1999. (A/54/40 [vol. I]). “Freedom of association, including the right to collective bargaining, should be guaranteed
to all individuals. Labour legislation should be reviewed and, where necessary, reformed to introduce measures of protection against
reprisals for attempts to form associations and trade unions and to ensure that workers have access to speedy and effective remedies.”

See also Dominican Republic, 2001. (A/56/40 [vol. I]; Argentina, 1995. (A/50/40 [vol. I]); Guatemala, 1996. (A/51/40 [vol. 1]); Nigeria,
1996. (A/51/40 [vol. 11); Bolivia, 1997. (A/52/40 [vol. I]); Venezuela, 2001. (A/56/40 [vol. 1]).

139 ICES CR. Jamaica, 1990. (E/1990/23).

140 Burgos v. Uruguay. (R.12/52); ICCPR. A/36/40. July 29, 1981; Pietraroia v. Uruguay. (R.10/44); ICCPR. A/36/40. March 27, 1981; Wein-
berger v. Uruguay. (R.7/28); ICCPR. A/36/40. October 29, 1980; Sohn v. Republic of Korea. (518/1992); ICCPR. (A/50/40 [vol. 11]). July 19,
1995. (CCPR/C/54/D/518/1992).
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®=  Trade union protection includes ensuring that foreign workers are not barred from holding of-
ficial positions and that unions are not dissolved by the executive;*!

= Article 22(3) does not implicitly guarantee the right to strike;*

®=  The denial to civil servants of the right to form associations and to bargain collectively has been
condemned as a violation of Article 22 of the ICCPR;*?

=  An absolute ban on strikes by public servants who are not exercising authority in the name of
the state and are not engaged in “essential services,” as defined by the ILO, may violate Article
22 of the ICCPR™

» Article 23(4) UDHR:

Everyone has the right to form and to join trade unions for the protection of his interests.
» Article 8 ICESCR:

1. The States Parties to the present Covenant undertake to ensure:

(a) The right of everyone to form trade unions and join the trade union of his choice, subject only to
the rules of the organization concerned, for the promotion and protection of his economic and social
interests. No restrictions may be placed on the exercise of this right other than those prescribed by law
and which are necessary in a democratic society in the interests of national security or public order or
for the protection of the rights and freedoms of others;

(b) The right of trade unions to establish national federations or confederations and the right of the
latter to form or join international trade-union organizations;

(c) The right of trade unions to function freely subject to no limitations other than those prescribed by
law and which are necessary in a democratic society in the interests of national security or public order
or for the protection of the rights and freedoms of others;

(d) The right to strike provided that it is exercised in conformity with the laws of the particular country.

2. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by
members of the armed forces or of the police or of the administration of the State.

3. Nothing in this article shall authorize States Parties to the International Labour Organisation Con-
vention of 1948 concerning Freedom of Association and Protection of the Right to Organize to take
legislative measures which would prejudice, or apply the law in such a manner as would prejudice, the
guarantees provided for in that Convention.

141 HRC. Concluding Observations of the Human Rights Committee: Senegal, 1997. (CCPR/C/79/Add.)

142 Majority view in J. B. and Ors v. Canada. (118/82). A sizeable minority of the committee dissented, however
143 HRC. Concluding Observations: Lebanon, 1997. (A/52/40 [vol. I]); ICCPR. Chile, 1999. (A/54/40 [vol. I]).

144 |CCPR. Germany, 1997. (A/52/40 [vol. 1]).
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» ILO Convention 87 on the Freedom of Association and Protection of the Right to Or-
ganise!*:

Article 2: Workers and employers, without distinction whatsoever, shall have the right to establish and,
subject only to the rules of the organisation concerned, to join organisations of their own choosing
without previous authorisation.

Article 3: 1. Workers’ and employers’ organisations shall have the right to draw up their constitutions
and rules, to elect their representatives in full freedom, to organise their administration and activities
and to formulate their programmes.

2. The public authorities shall refrain from any interference which would restrict this right or impede
the lawful exercise thereof.

Article 4: Workers’ and employers’ organisations shall not be liable to be dissolved or suspended by
administrative authority.

Article 5: Workers’ and employers’ organisations shall have the right to establish and join federations
and confederations and any such organisation, federation or confederation shall have the right to af-
filiate with international organisations of workers and employers.

» ILO Convention 98 on Right to Organize and Collective Bargaining¢:

Article | 1. Workers shall enjoy adequate protection against acts of anti-union discrimination in respect
of their employment. 2. Such protection shall apply more particularly in respect of acts calculated to:

(a) Make the employment of a worker subject to the condition that he shall not join a union or shall
relinquish trade union membership;

(b) Cause the dismissal of or otherwise prejudice a worker by reason of union membership or because
of participation in union activities outside working hours or, with the consent of the employer, within
working hours.

Article 2: (1) Workers’ and employers’ organisations shall enjoy adequate protection against any acts
of interference by each other or each other’s agents or members in their establishment, functioning or
administration.

Article 6: This Convention does not deal with the position of public servants engaged in the administra-
tion of the State, nor shall it be construed as prejudicing their rights or status in any way.

= Although there is no explicit recognition of the right to strike in any ILO convention or recom-
mendation, the ILO’s Freedom of A